
FOREST PEOPLES PROGRAMME COMMENTS ON GCF DRAFT INDIGENOUS PEOPLES POLICY 
 
11 August 2017 
 
Full Name:   Ms. Joji Carino  

Title/Position:  Senior Policy Advisor  

Organization/Affiliation:  Forest Peoples Programme 

Contact details including telephone and e-mail address: andrew@forestpeoples.org / joji@forestpeoples.org  

Organization’s Focal Point (name, surname and position):  Andrew Whitmore, Project Officer   
 
The Forest Peoples Programme (FPP) welcomes this opportunity to provide inputs to the Green Climate Fund’s Draft Indigenous 
Peoples Policy. As a whole, the draft Indigenous Peoples Policy (herein ‘the draft Policy’) contains many good aspects and provides a 
robust framework for addressing indigenous peoples rights and concerns in the context of GCF programmes and operations, and we 
send this in full support of the Joint Indigenous Peoples’ Submission. However, we believe there are still some issues missing, others 
needing further clarification or textual changes to improve clarity and internal consistency. 
 
FPP’s submission covers some general comments about international law standards; internal consistency of texts dealing with 
commercial development and free, prior informed consent; proposed deletion of unnecessary text; some issues needing further 
clarification; operational guidance to enhance implementation; identified gaps and engagement issues, including the critical role of the 
Indigenous Peoples Advisory Panel.  Text changes have been proposed in a table under these general comments, as well as specific text 
changes (with suggested additions marked in bold), following the request for inputs on:  
(A) Scope and principles  
(B)  Requirements  
(C)  Roles and responsibilities and implementation arrangements  
(D)  Gaps and 
(E)  Engagement  
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GENERAL COMMENTS 
A) INTERNATIONAL LAW STANDARDS  
 
Acknowledgement of binding international 
human rights treaties 

There is a need for binding international human rights treaties need to be acknowledged in the the draft 
Policy. Indigenous peoples rights are affirmed and developed in so much more than ILO 169 and 
UNDRIP. Indeed, UNDRIP is based on the binding obligations in all of these other instruments ratified by 
the overwhelming majority of nations, even more than those ratifying 169. 
See comments below and in specific comments section regarding ¶1, 6(d), 6(h), 14, 17(c) 

Recognition of land, territories and 
resources 

It is suggested the following text is added in ¶14 “This policy applies regardless of the absence of legal 
recognition of indigenous peoples by the state. And applies to indigenous lands, resources and 
territories even if they are not titled.” 

Definition of applicable law The draft Policy should make clear that the definition of applicable law means domestic laws as well as 
international agreements ratified by the State or States in question, whichever provides the higher 
standard.  
See specific comments on use of applicable law in ¶20, 39(a), 42(e) & 53 

B) INTERNAL CONSISTENCY  
 
Consistent application of FPIC ¶17 states the guiding principle that FPIC will be applied “for projects that may affect indigenous peoples’ 

traditional ownership and users’ rights on lands, territories, resources, livelihoods and cultures ”. This clearly 
articulates that it is impact that is the trigger for FPIC. Both ¶38 and ¶42 need to be made consistent 
with ¶17, which previously defines the circumstances under which FPIC is required, as these paragraphs 
currently appear to restrict its application. 
 
Further, ¶38 does not provide for ensuring the disclosure of all information necessary for indigenous 
peoples are making an informed decision. It is not just about “adequate” information, but about timely 
disclosure of understandable, accessible, relevant and adequate information.  A non-exhaustive list of 
what this may mean in terms of information, would be advised. 
 

Inappropriate use of ‘commercial’ 
development of natural resources as a 
trigger  

In ¶42 and particularly ¶42 (f) the use of “commercial” development of natural resources is used as a 
trigger for the requirements that follow. This is inappropriate as these conditions can and should apply 
to all activities impacting on natural resources, whether commercial motivated or otherwise. Again, it is 



 the impact that matter.  
 
Non-commercial activities such as the establishment of protected areas have direct impacts on the 
exercise of the rights of indigenous peoples that are not included in these conditions if this phrase is 
retained.  

B) UNNECESSARY CONDITIONS 
 
Specific text proposals regarding 
definitions, compensation and materiality. 

There are a number of proposed changes under specific comments in ¶9(c), 9(d), 30, 33(b), 47 covering 
issues including definitions, compensation and materiality (see full detail below). 
 

Traditional ownership, use and occupation Suggest deletion on “5.2.1 Impacts on lands and natural resources subject to traditional ownership, or 
under customary use or occupation”.   
 
There is no need for the reference to “customary” nor to its uses referring to customary use or 
occupation. It is enough to say traditional ownership, use or occupation. See specific comments below 
paragraphs 42, 42(b), 42(e), 46. 

B) CLARIFICATION NEEDED AND SUGGESTED CHANGES  
 
Specific text proposals   
 
 

There are a number of proposed changes under specific comments in paragraphs 5, 6(a), 9(a), 20, 21(h), 
24, 27, 32, 33(b), 42(d), 51, 77 referring to a range of issues across the paper where we believe language 
may be improved (see full detail below).  

Impacts on indigenous peoples  Regarding 5.1.1 and 5.1.2:  These two sections should focus on whether indigenous peoples may be 
impacted by the project, not necessarily whether they will be beneficiaries. 
 
This distinction between projects where indigenous peoples are sole beneficiaries versus “not the sole 
beneficiaries” misses the point.  The duty to consult, to secure FPIC, to elaborate an IPPF and IPP do not 
depend on whether the indigenous peoples are primary or secondary beneficiaries, but whether they 
may be impacted by the GCF project or programme.  
 
The lesser standards applicable, for instance, to projects where the indigenous peoples are not the sole 
beneficiaries do not make sense. Experience shows that projects designed to benefit non-indigenous 



populations living far from the area of influence, can have quite severe impacts on indigenous peoples. 
C) IMPLEMENTATION/ OPERATIONAL GUIDANCE  
 
Specific text proposals towards 
enhancing implementation 

There are a number of proposed changes under specific comments in ¶ 33(a), 33(e), 37, 42 (b), 51, 57, 
section 6.10 covering issues focussed on ensuring better implementation within the draft Policy (see full 
detail below). 

D) IDENTIFIED GAPS 
 
Equitable benefit-sharing Equitable benefit-sharing is dealt with inadequately in the draft Policy. See specific comments on use 

under ¶19, 23, 42(f)(iii) 
Resource allocation Countries and accredited entities, under this Policy, need to ensure that every programme and project 

budget has sufficient resources to carry out adequate consultation and FPIC processes. This should be 
specified in section 6.10 “Resource Allocation and budgeting” and clearly referenced in ¶33 and ¶34. 

Legal Personality There is nothing in the draft Policy that addresses what to do if the project involves activities that are 
contingent on recognition of the legal personality of indigenous peoples (i.e. contracting with others, 
accessing titles to lands, accessing grievance mechanisms, representing their collective when rights are 
violated, etc.), and such legal personality is not provided for in national laws consistent with the norms, 
values and customary laws. 

Disclosure of Information 
 
 

Missing from paragraphs 30 and 31 is the commitment of the accredited entities to disclose all necessary 
information regarding the impacts of the projects, the benefits that the accredited entities and others 
will receive from the project (i.e. profits plus), the assessed value of the interests the indigenous peoples 
may have limited as a result of the project, their rights to fair and just compensation and equitable 
benefit sharing, and any other information necessary so that they can make give their informed decision 
about the compensation and benefits they will receive.   

E) ENGAGEMENT ISSUES 
 
Indigenous Peoples Advisory Group FPP affirms that the active and appropriately resourced functioning of this body will be critical for the 

successful implementation and oversight of this policy. In ¶62 the full detail of the key functions of this 
body should be finalized in collaboration with the members of the Group as a first order of work, and 
incorporated into a public Terms of Reference. The role of this Group in providing advice or oversight to 
the functioning of the GCF grievance mechanism (where complaints involving indigenous peoples are 



involved) should be outlined in more detail, and the relationship of this Advisory Group with the GCF 
Board in terms of reporting and advice should also be articulated in the TORs.  

 
SPECIFIC COMMENTS AND PROPOSED TEXTUAL CHANGES 
PAGE Paragraph  
A) International Law Standards 
1 ¶1 Add following highlighted text “rights affirmed by international human rights instruments, including 

binding treaties and particularly, the United Nations Declaration…” 
2 ¶6(d) Suggest the following change “…in full alignment with applicable international obligations and standards 

such as the International Covenant on Civil and Political Rights, the International Covenant on 
Economic, Social and Cultural Rights, the International Convention on the Elimination of All 
Forms of Racial Discrimination, the American Convention on Human Rights, the African Charter 
on Human and Peoples Rights, International Labour Organization (ILO) Convention 169…” 

2 ¶6(h) Suggest “To recognize and effectively apply the right of effective and meaningful participation of 
indigenous peoples in the matters that may affect them, including the principle of free, prior…” 
Also there is a reference here to “international best practices principles”.  FPP is not clear as to what 
international best practice principles are, as opposed to international best practices. 

3 ¶14 Suggest the following addition “This policy applies regardless of the absence of legal recognition of 
indigenous peoples by the state. And applies to indigenous lands, resources and territories even if 
they are not titled.” 

4 ¶17(c) FPP suggests adding the reference to the International Covenant on Civil and Political Rights (its 
committee has issued numerous decisions regarding its application to indigenous peoples’ rights) as 
well as the American Convention and African Charter. 

5 ¶20 FPP suggests “The IPPF and IPP will complement the social assessments of the project and programmes, 
(including the assessment of the applicable law that may impact indigenous peoples), proposed 
for GCF financing and provide guidance on specific issues related to addressing the needs of the affected 
indigenous peoples…” 

9 ¶42(e) Suggest replacing the reference to “national law” with applicable law.  
10 ¶48(a) Suggest replacing “national law” with “applicable law” as the GCF is not concerned solely with 

compliance with national law, but also international law that is applicable to the country or countries in 
question. 



11 ¶53 The first sentence should also refer to “applicable law”. 
B) Unnecessary Conditions  
3 ¶9(c) Suggest removing the “and” after the semi colon.  All of these weighing factors should just end in a 

period. It is not a requirement, for instance, that a people have a collective attachment to a distinct land 
base AND have a distinct language.  

3 ¶9(d) Suggest removing the criteria of “distinct language”. When language is referenced identifying 
characteristics of indigenous peoples (save in the World Bank operational policy) it is not typically 
singled out as a criterion itself, but as an example of the distinct culture that a group strives to 
perpetuate and protect. 

3 ¶17(a) Suggested changes to text: “Developing and implementing free, prior and informed consent. The GCF will 
ensure the effective application of free, prior and informed consent for projects that may affect 
indigenous peoples’ rights, their traditional ownership and users’ rights on lands, territories, resources, 
livelihoods, and/or their physical and culturales integrity. The free, prior and informed consent shall 
be an iterative process, requiring indigenous peoples’ consent before any GCF-financed activity is 
undertaken, on the basis of their own independent deliberations and collective decision-making process, 
customs values and norms, via their own chosen representatives, and based on prioradequate 
information to be provided in a culturally appropriate manner that is understood by them and a 
process of transparent and inclusive consultations, including with women and youth, and free of 
coercion or intimidation. 

7 ¶30 This paragraphs says “The determination, delivery, and distribution of compensation and shared 
benefits to indigenous peoples will take account of the institutions, rules and customs of these 
indigenous peoples as well as their level of interaction with mainstream society.”   
 
Why is the level of interaction with mainstream society relevant to what would be considered fair and 
equitable compensation or even their shared benefits, especially if with respect to the latter, the 
priorities defined by the people should be that which governs? We would suggest the deletion of this 
phrase. 

7 ¶33(b) The reference to “conclusions that are considered legitimate by the majority of the concerned 
participants” needs to be deleted or clarified.  It cannot mean that the majority of the people have voted 
and agree on a decision.  Not all indigenous peoples take decision this way –they may, for instance, 
delegate such decisions to a handful of elders.  It can be maintained if in the guideline it is clear that this 



means that the majority of the people recognize the decision-making process as legitimate.  
9 ¶42 Suggest the following changes “Where the activities proposed to be financed by the GCF have potential 

or likely impacts on lands and natural resources subject to traditional ownership or under customary, 
use or occupation, the accredited entities, working with the countries, and the affected indigenous 
peoples, will prepare a plan to ensure the legal recognition of such property rights ownership, 
occupation, or usage, in accordance with applicable law and, including with due respect to the 
customs, traditions and land tenure systems of the indigenous peoples. The objective of such plans will 
be the following: (a) full legal recognition of existing customary land tenure systems of indigenous 
peoples; or (b) conversion of customary usage rights to communal and/or individual ownership rights. If 
neither option is possible under national law, the plan includes measures for the legal recognition of 
indigenous peoples’ perpetual or long-term renewable custodial or use rights.”    

9 ¶42(b) Suggest the following change “Document efforts to avoid and otherwise minimize impacts on natural 
resources subject to traditional ownership or customary , use or occupation;” 

9 ¶42(e) To make this more inclusive - replace the reference to “national law” with “applicable law” and the 
reference to “customary use rights” to “indigenous peoples’ property rights”  

10 ¶46 “The accredited entities will shall consider…subject to traditional ownership or customary, use, or 
occupation.” 

10 ¶47 Similar to the reference to “centrality” in paragraph 42(f)iii, the reference here to “materiality” should be 
deleted.  There is no materiality requirement and multiple (often competing) ideas of what is 
“materiality” will not help in the implementation of this IP Policy.  The issue is not one of materiality, but 
whether the impact on the cultural heritage can be considered an impact on indigenous peoples’ rights, 
lands, resources and territories, livelihoods, or physical and cultural integrity of a people. 

B) Clarification needed / suggested textual changes 
1 ¶5 Suggested text amendment “(b) do not suffer adverse effects during the development process design 

and implementation of GCF projects. 
2 ¶6(a) Suggested text additions “…climate change mitigation and adaptation in a manner that is rights-based, 

accessible, culturally appropriate and inclusive.” 
2 ¶9(a) Suggest the following change “Self-identification as members of a distinct indigenous social and cultural 

group and recognition of this identity by others the group; 
5 ¶20  “Culturally sensitive” would be better replaced by “culturally appropriate” as this is the term most used 

in these circumstances. 



5 ¶21(h) FPP suggests addition of “Participatory monitoring, evaluation and reporting”.   
5 ¶24 The reference to “the IPP may be included in the overall design…” should instead read “the IPP shall be 

included…” 
6 ¶27   We have a question on what the “mitigation hierarchy” is for purposes of this policy?  FPP understands 

that it is supposed to be first about avoidance measures, then steps to minimize impacts, and then the 
application of mitigation measures.  Only then do we begin to discuss compensation. The use of the 
“and/or” configuration seems to conflate some of his.   
 
We suggest replacing the “and/or” with just “and”.  If it comes to this, accredited entities cannot just 
minimize impacts, they must also compensate for impacts (a compensation proportional to the impact). 

7 ¶32 Suggest the following change “This engagement process will include stakeholder analysis and 
engagement planning, the disclosure of information, and meaningful consultation, in a culturally 
appropriate and gender and inter-generationally inclusive manner, in accordance with the customs, 
norms and values of the affected people and through their chosen representatives.” 

7 ¶33(b) The reference to “conclusions that are considered legitimate by the majority of the concerned 
participants” needs to be deleted or clarified.  It cannot mean that the majority of the people have voted 
and agree on a decision.   
Not all indigenous peoples take decision this way –they may, for instance, delegate such decisions to a 
handful of elders.  It can be maintained if in the guideline it is clear that this means that the majority of 
the people recognize the decision-making process as legitimate.  

8 ¶34 FPP suggests that the proper word here is not “should” throughout, but “shall”.  These would be 
mandatory requirements to comply with the IP Policy.  Also, we suggest the following change: “Where 
appropriate, it should also define what would constitute consent from indigenous peoples and define 
what activities may only go forward with the free, prior and informed consent of the affected 
indigenous peoples. 

9 ¶42(d) Suggest “Assess and document indigenous peoples’ land and resource use without prejudicing any 
indigenous peoples’ land claim. The assessment of land and natural resource use will be gender inclusive 
and specifically consider women’s role in the management and use of these resources” 

10 ¶48(a) Suggest “As part of the consent process, tThe accredited entities will ensure that the indigenous 
peoples…” 

11 ¶50 FPP suggests that the more accurate reference in the last sentence is as follows: “The mechanism will not 



impede prejudice the access to judicial or administrative remedies…” – 
14 ¶77 For clarity it would be good to note that the training is about “indigenous peoples and their rights”  
C) Implementation / Operational Guidance 
7 ¶33(a) “For GCF-financed activities that have a regional or national scope, the meaningful consultation may be 

carried out with indigenous peoples organizations or legitimate representatives at the relevant national 
or regional levels.”   
The policy needs to acknowledge that even if they are national/regional programmes, when it is known 
that activities will be impacting specific indigenous communities at the local level, consultation and 
consent with these people cannot just be done by national entities.   

7 ¶33(e) “Assess the capacity of the indigenous peoples to engage and consider effective communication and 
capacity building programs to enhance the effectiveness of the process with indigenous peoples.  This 
should include the possibility and availability of economic resources to ensure adequate 
preparation and participation in consultation and FPIC processes.”   

8 ¶37 For the avoidance of doubt, would the grievance apply to project/programmes approved prior to the 
adoption of this policy given the requirement that they must “use best endeavours to meet the 
requirements of this policy”? 

9 ¶42(e) It should be made clear here, or elsewhere, that information about the scope and nature of the project 
activities and financings includes a great deal of information, including disclosure of all relevant parties, 
all impacts (positive and negative), the benefits that will be gained by the various players, the proposed 
budget allocations, etc.  Only then can informed consent and good faith consultation be achieved.  

11 ¶51 FPP suggests the inclusion of provisions regarding the need to have a grievance tracking system which 
includes not just logging grievances, but acknowledging their receipt, maintaining the parties abreast of 
its status, and reports the final conclusion.  The grievance redress mechanisms may also provide for 
anonymous submission of grievances, as to most GRMs, as well as the use of independent experts and 
advisors where needed, transparency in procedures, independent review of the GRM periodically, as 
well as a process by which the GRM reports annually to the public and strives to secure lessons 
learned, and make recommendations for the GRM’s improvement. 

12 ¶57 GCF may want to add economic support to indigenous peoples to organize themselves internally 
so as to participate effectively in consultation and FPIC processes. Indigenous peoples often need to 
meet internally to discuss how they want to participate and what decision they wish to take. Limited 
resources makes this difficult and can delay the project and place uncertainty over its activities. 



14 Section 6.10 (¶80-81) “Resource allocation and budgeting” should contain a positive commitment to ensure that all project and 
programme budgets financed by the GCF will have sufficient economic resources to implement this 
policy.  The seriousness of GCF’s commitment to implement the policy will be directly proportional to 
the budget allocated for the same. 

D) Identifying gaps 
4 ¶19 Add a reference to Indigenous Peoples participation in “equitable benefit sharing” which is currently 

missing from this important paragraph. Suggest “Where there are potential impacts on indigenous 
peoples, entities shall prepare – in collaboration with indigenous peoples - an Indigenous Peoples 
Plan (IPP) 

4 ¶19 Add highlighted section “… The accredited entities will prepare a consultation strategy and identify the 
means by which affected indigenous peoples will participate in the design and implementation of GCF-
financed activities as well as share equitably in the benefits.” 

5 ¶23 Add highlighted section “…the accredited entities will proactively engage with the relevant indigenous 
peoples to ensure their ownership and participation in the design, implementation, equitable benefit 
sharing, monitoring and evaluation of GCF-financed activities.”  

9 ¶42(f)(iii) This refers to the sharing of equitable benefits only when there is a commercial development, but some 
projects may not be a commercial development (i.e. perhaps a project that is more conservation 
focused) and still benefits may accrue to some and should certainly accrue to indigenous peoples 
affected by the activity.   
 
Also, this paragraph should eliminate the qualification that the resources must be “central” to the 
identity and livelihood of the affected peoples.  It is not a requirement that they be “central”, only that 
their removal, damage, use, etc., would impact the rights, lands, resources, territories, livelihoods, or the 
physical and cultural integrity of the affected peoples. 

 


