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ANNEX 1 - Kenya’s Commitments  
 

Annex 1 to the Appeal to protect the rights of all the indigenous Sengwer / 
Cherangany people who are threatened with eviction from Embobut Forest, Kenya 

 

 

 
We appeal thus to the government and parliament of Kenya and to the concerned UN authorities on human 
rights and biodiversity to secure:  
 
1. Due implementation of Kenya's obligations and commitments on the human rights of the indigenous 
communities and on their rights to customary sustainable use of biodiversity which are presented here below  
 
2. Due independent investigation and impact assessment on:  
 
a) How the plans and measures of eviction affect the human rights of those concerned and Kenya's ability to 
fulfill its international obligations and commitments on the rights of indigenous communities including their 
rights to customary sustainable use and conservation of the biodiversity and biocultural heritage of their 
ancestral land. 
 
b) How Kenya could best secure in its law and policy such communities' human rights and their rights on 
customary sustainable use and conservation of forest biodiversity including those presented here below. 
 
3. In particular we request that the Government of Kenya: 

 
a) Recognises Sengwer rights to their ancestral lands in line with the 2010 Constitution and regional and 
international law, and guarantees that the Sengwer people and other inhabitants of Embobut Forest will not 
be resettled unless they have provided their free, prior and informed consent (FPIC) to any such process. 
The indigenous Sengwer people are also sometimes known as the Cherangany indigenous people, and 
sometimes referred to as Dorobo. This means, for example, that the Government will not use the promise of 
inducements or the threat of burning homes, to evict families from Embobut, but will enter into dialogue to 
establish a fair and just way forward based on FPIC, (such as as outlined in Annex 2); 

 
b) Ensures an urgent and fully participatory demarcation, restitution and legal recognition of Sengwer lands, 
territories and natural resources in and around the Cherangany Hills, and provides compensation and other 
suitable redress for past violations, in conjunction with culturally appropriate development assistance in the 
form of health-care, education and other services. 
 
c) Ensures a coherent reform of laws and policies, notably in the current reform of the 2005 Forests Act, the 
development of a Community Land Bill and an Evictions and Resettlement Bill, as well as the reform of 
Wildlife Conservation and Management law and policy, in a way that will guarantee respect and protection for 
the rights of indigenous peoples to own, use and control their lands, territories and resources and 
appropriately addresses the discrimination and marginalisation currently being experienced by them. 
 
 
We request the government of Kenya to allow the concerned UN authorities on human rights and biodiversity 
to nominate for this independent assessment a task force which would report its findings and 
recommendations to Kenya and to the concerned UN agencies. 
 
We appeal also to the Kenyan parliament to participate and contribute to these efforts to ensure such due 
development of legislation in Kenya to secure the proper implementation of Kenya's responsibilities under 
international law, and commitments on human rights and biodiversity as presented here below. 
 

 
1. As "in no case may a people be deprived of its own means of subsistence" (1) and as also "indigenous 
peoples have the right [...] to be secure in the enjoyment of their own means of subsistence and 
development, and to engage freely in all their traditional and other economic activities" to ”use, develop and 
control the lands, territories and resources that they possess by reason of "traditional occupation or use" (2), 
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therefore: 
 
- "Indigenous peoples shall not be forcibly removed from their lands or territories. No relocation shall take 
place without the free, prior and informed consent". (3) States are responsible for "prevention of, and redress 
for... any action which has the aim or effect of dispossessing them of their lands, territories" or "any form of 
forced population transfer... undermining any of their rights". (4)  
 
- "Forced evictions constitute gross violations of a range of internationally recognized human rights" (5) "All 
persons should possess a degree of security of tenure which guarantees legal protection against forced 
eviction, harassment and other threats", including the "removal against their will of individuals, families 
and/or communities from the homes and/or land which they occupy". "The practice of eviction without 
consultation or adequate alternatives [...] is illegal in terms of international law". (6)   
 
- The right of "not to be subjected to forced eviction may be violated through a wide range of acts or 
omissions".(7) "The right to land [...] is not just linked to the right to adequate housing but is integrally related 
to the human rights to food, livelihood, work, self-determination, and security of the person and home and the 
sustenance of common property resources" and "has particular effects on groups such as indigenous 
peoples, communities that have historically been discriminated against". (8) 
 
- Indigenous minorities "shall not be denied the right, in community with the other members of their group, to 
enjoy their own culture" of their indigenous "way of life [...] closely associated with territory". (9) They "have 
the right to their cultural diversity, traditions, customs, religion" and "to their own identity" (10) "States must 
respect free access by minorities to their own culture, heritage and other forms of expression, as well as the 
free exercise of their cultural identity and practices" and "the rights of indigenous peoples to their culture and 
heritage and to maintain and strengthen their spiritual relationship with their ancestral lands." (11)  
 
- "In the case of the members of indigenous communities which constitute a minority" this "right may include 
such traditional activities" which maintain self-determined "form of subsistence and an ancestral tradition"(12)  
Where their culture and heritage of their life and subsistence consist in their way of living in their ancestral 
land, people of such "indigenous communities constituting a minority" have a specific right to such their "way 
of life associated with the use of land". (13)  
 
- State has to "respect the principle of free, prior and informed consent of indigenous peoples in all matters 
covered by their specific rights" such as the right to the protection of their traditionally occupied or used 
ancestral land, "to prevent the degradation of their particular way of life, including their means of subsistence 
[...] and, ultimately, their cultural identity". Indigenous minorities have also a right to the participation "in the 
design and implementation of laws and policies that affect them. In particular, States parties should obtain 
their free and informed prior consent when the preservation of their cultural resources, especially those 
associated with their way of life and cultural expression, are at risk." (14) By the State “no decisions directly 
relating to their rights" are to be "taken without their informed consent”. (15)  
 
- "Because of indigenous peoples’ singular bond with land and their agricultural and other land-use [...]  that 
provide means of subsistence" they have basic indigenous right of "feeding oneself directly from productive 
land” or its growth. States are "to respect and protect the existing access to and use of land" as the culture of 
their "main means of production [...] of food for indigenous peoples". (16) This right to their culture of nutrition  
requires that such "people may not “be deprived of its means of subsistence”" but has also "adequate access 
to water for subsistence farming and for securing the livelihoods of indigenous peoples." (17)  
 
- "In nearly all cases the loss of land meant the substantial or complete undermining of indigenous peoples’ 
own economic foundations and means of subsistence, as well as cultural loss" in cases "forced removal of 
indigenous peoples from their ancestral territories", (18) "States have particular obligations concerning the 
right to food of indigenous peoples" such as "respecting indigenous peoples’ traditional ways of living, 
strengthening traditional food systems and protecting subsistence activities". (19) States have to "combat the 
root causes of the disproportionately high level of hunger and malnutrition among indigenous peoples" also 
by enhancing their access to "secure land tenure". (20)  
 
- "Development-related activities that lead to the displacement of indigenous peoples against their will from 
their traditional territories and environment, denying them their sources of nutrition and breaking their 
symbiotic relationship with their lands, have a deleterious effect on their health."  "The'vital medicinal plants, 
animals and minerals necessary to the full enjoyment of health of indigenous peoples should also be 
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protected" by measures which are "culturally appropriate, taking into account traditional preventive care, 
healing practices" and that "in indigenous communities, the health of the individual is often linked to the 
health of the society as a whole and has a collective dimension."  (21) 
 
- "Bearing in mind the unique relationship between indigenous and local communities and the environment",  
the "cultural, environmental, social impact assessments" (22) "of a proposed development on the way of life" 
of indigenous community needs to take place with community's full involvement to address the impacts in 
respect to community's way of life; its "customary practices", "land use, places of cultural significance, 
economic valuation of cultural resources", "values, belief systems, customary laws, language, customs, 
economy", local environment etc. (23)  
 
- When forest management is "likely to impact on sacred sites and on lands and waters traditionally occupied 
or used by indigenous and local communities", on "sustainable use of biological diversity" upon which they 
"rely for their well-being", or on any "natural feature or area" of "spiritual significance", the authorities are 
responsible to "ensure their activities do not interfere with the daily routines" of communities' "traditional 
lifestyles", land tenure or "access to biological resources for livelihoods" adapted to the sustenance of the 
local biodiversity. (24)  
 
2. To duly implement all the above presented commitments, the governments and parliaments need to create  
laws, measures and policies, which take into account that:  
  
- To adopt effective "legislation against forced evictions" to "provide the greatest possible security of tenure to 
occupiers" of land, states have to "review relevant legislation and policies to ensure that they are compatible 
with the obligations" and "repeal or amend any legislation or policies that are inconsistent" with the ICESCR 
Covenant obligations. State must "ensure that the law is enforced against" forced evictions. (25) Everyone 
has "the right to security of tenure and the right to equality of treatment" in this respect. (26)  
 
- "Covenant rights, such as [...] protection from forced eviction, should not be made conditional on a person’s 
land tenure status" or its informality "such as living in an informal settlement". Human rights can "not be 
conditional on, or determined by" "whether an individual lives or is registered" in "a formal or an informal 
settlement, is internally displaced or leads a nomadic lifestyle". States have an "obligation to adopt special 
measures to attenuate or suppress conditions that perpetuate discrimination" related to informal tenure and 
"to prevent, prohibit and eliminate discriminatory practices directed against members of descent-based 
communities" in cases like of "discrimination across a wide range of Covenant rights against indigenous 
peoples and ethnic minorities". (27)  
 
- States are to adapt their legal "frameworks to recognize tenure systems of indigenous peoples", so that 
they "take into account the social, cultural, spiritual, economic and environmental values of land... and forests 
held under tenure systems of indigenous peoples". (28) "All forms of tenure should provide all persons with a 
degree of tenure security which guarantees legal protection against forced evictions" with "safeguards to 
avoid infringing on or extinguishing tenure rights [...]  not currently protected by law" including "subsidiary 
tenure rights, such as gathering rights".  "Publicly-owned land" and "forests that are collectively used and 
managed" (commons etc.), states are to recognize and protect "their related systems of collective use and 
management". To "recognize or allocate tenure rights, they should first identify all existing tenure rights and 
right holders, whether recorded or not" including "indigenous peoples and other communities with customary 
tenure systems... who could be affected". (29)  Indigenous rights to "customary tenure systems, should be 
recognized, respected and protected" so that the state is to "ensure that the allocation of tenure rights does 
not threaten the livelihoods of people by depriving them of their legitimate access" to land or forest 
customary used. (30)  
 
- "States shall establish and implement, in conjunction with indigenous peoples concerned, a fair, 
independent, impartial, open and transparent process, giving due recognition to indigenous peoples’ laws, 
traditions, customs and land tenure systems, to recognize and adjudicate the rights of indigenous peoples 
pertaining to their lands, territories and resources, including those which were traditionally owned or 
otherwise occupied or used. Indigenous peoples shall have the right to participate in this process." (31) 
  
Indigenous communities' determination of their indigenous land tenure as used under their traditional 
occupation is integral also to their rights of their customary sustainable use and conservation of biodiversity: 
 
- States need to "encourage the application of traditional knowledge and customary sustainable use of 
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biological diversity in protected areas" and conservation and "promote the use of community protocols [...] to 
affirm and promote customary sustainable use of biological diversity in protected areas [...] in accordance 
with traditional cultural practices." (32)  
 
- "Community protocols and other community procedures can be used by indigenous and local communities" 
also to enable them to "identify, designate, govern, manage and conserve protected areas and sacred sites, 
as a way to maintain their customary sustainable use" and "to get the societies "to respect, recognize and 
support customary sustainable use of biological diversity and traditional cultural practices in protected 
areas".  (33) State needs to secure due “community-based monitoring" of State's commitments on 
communities' customary sustainable use of biodiversity  (34) and due impact assessment before taking any 
measures which could displace communities from their customary sustainable use of their traditional 
occupations, knowledge and practices of customary land tenure and sacred sites. 
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