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Summary 

The International Convention on the Elimination of All Forms of Racial Discrimination is 
one of the six core international human rights instruments and the only one focused 
exclusively on eliminating racial discrimination. Given that indigenous peoples have been 
and continue to be subject to multiple forms of discrimination, it is obviously of great 
relevance to indigenous peoples’ rights. The Convention places binding obligations on the 
states that have ratified it – 162 as of June 2002 – and has been interpreted to provide strong 
protections for indigenous peoples.  
 
A Committee on the Elimination of Racial Discrimination was created to oversee 
implementation of and to monitor state compliance with the Convention. This Committee 
receives reports from states on how the Convention has been implemented and then issues 
conclusions about compliance. These conclusions often refer to indigenous peoples’ rights. A 
complaints procedure exists that permits indigenous people(s), in certain countries, to 
complain about violations of rights. The Committee has also issued a General 
Recommendation that elaborated upon indigenous peoples’ rights under the Convention. The 
Committee’s jurisprudence includes the rights of indigenous peoples, among others: 
 

 To own, control and enjoy lands, territories and resources traditionally owned or 
otherwise inhabited and used and to a healthy environment; 

 To restitution of lands, territories and resources taken without free and informed 
consent; 

 To maintain and use indigenous languages; 
 To protection of sites of cultural and religious significance; 
 To cultural and physical integrity; 
 To meaningful participation in and informed consent to decisions that affect them; 
 To maintain and use their own cultural, social and political institutions; 
 To be free from racial discrimination, to equal protection of the law and to special 

measures of protection. 
 
This Guide provides an overview of the Convention and the Committee and guidance on how 
to make use of the various procedures offered by the Convention. We hope that it will 
provide indigenous peoples with a better understanding of their rights and encourage them to 
use these international procedures to gain redress. We also hope it will help spur states 
throughout the world to reform their domestic laws and judicial procedures so that they 
provide effective and meaningful protections for the rights of the indigenous peoples within 
their jurisdictions.  
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I. Introduction 

Indigenous peoples’ rights have assumed an important place in international human rights 
law and a discrete body of law confirming and protecting the individual and collective rights 
of indigenous peoples has emerged and concretized in the past 20 years. This body of law is 
still expanding and developing through indigenous advocacy in international fora; through the 
decisions of international human rights bodies; through recognition and codification of 
indigenous peoples’ rights in international instruments presently under consideration by the 
United Nations and Organization of American States; through incorporation of indigenous 
peoples’ rights into conservation, environmental and development-related instruments and 
policies; through incorporation of these rights into domestic law and practice; and through 
domestic judicial decisions. Taken together, this evolution of juridical thought and practice 
has led many to conclude that some indigenous peoples’ rights have attained the status of 
customary international law and are therefore generally binding on states.1 
 
International bodies mandated with protection of human rights have paid particular attention 
to indigenous rights in recent years. These bodies have contributed to progressive 
development of indigenous rights by interpreting human rights instruments of general 
application to account for and protect the collective rights of indigenous peoples.2 Even the 
African Commission on Human and Peoples’ Rights, by far the weakest human rights body, 
has begun to address indigenous peoples’ rights by taking the important step of establishing a 
working group on Indigenous peoples in Africa.3 The UN Committee on the Elimination of 
Racial Discrimination, the UN Human Rights Committee, the International Labour 
Organization’s Committee of Experts and the Inter-American Commission on Human Rights 
all stand out in this respect. 
 
Despite these advances in international law, violations of indigenous peoples’ rights are all 
too common. Much of this abuse is associated with heavy pressure to exploit the natural 
resources in indigenous peoples’ territories. Indigenous peoples in tropical forest areas have 
suffered especially severely from this intensifying pressure on their lands, which is resulting 
in rapid deforestation as a result of logging, mining, agricultural expansion, colonization and 
infra-structure projects. Environmental conservation initiatives also often do not account for 
indigenous rights. Further, many of the international developments related to Indigenous 

                                                 
1 See, among others, S.J. Anaya, INDIGENOUS PEOPLES IN INTERNATIONAL LAW (Oxford and New 
York: OUP, 1996), at 49-58, 107; S. Wiessner, The Rights and Status of Indigenous Peoples: A Global 
Comparative and International Legal Analysis, 12 Harv. Human Rights J. 57 (1999), at 128; R. Torres, 
The Rights of Indigenous Peoples: The Emerging International Norm, 16 Yale Journal Int’l Law 127; 
and C. Iorns Magallanes, International Human Rights and their Impact on Indigenous Peoples’ Rights 
in Australia, Canada and New Zealand. In, P. Havemann (ed.), INDIGENOUS PEOPLES’ RIGHTS IN 
AUSTRALIA, CANADA AND NEW ZEALAND. (Auckland: OUP, 1999), 238, 242; and, S.J. Anaya & R. 
Williams, The Protection of Indigenous Peoples’ Rights over Land and Natural Resources under the 
Inter-American Human Rights System. 14 Harv. Hum. Rts. J. 33 (2001). 
2 Instruments of general application refer to those human rights instruments applying to all persons 
rather than instruments focused exclusively on the rights of Indigenous peoples. 
3 African Commission on Human and Peoples’ Rights, Resolution on the Rights of Indigenous 
People/Communities in Africa, Cotonou, Benin, 6 November 2000. The mandate of the Working 
Group is described in the resolution as to: ‘examine the concept of indigenous people and communities 
in Africa ; study the implications of the African Charter on Human Rights and well being of 
indigenous communities especially with regard to : the right to equality (Articles 2 and 3) the right to 
dignity (Article 5) protection against domination (Article 19) on self-determination (Article 20) and the 
promotion of cultural development and identity (Article 22); [and to] consider appropriate 
recommendations for the monitoring and protection of the rights of indigenous communities’. 
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rights have yet to be translated into concrete changes at the national and local levels. National 
laws in many countries, for instance, continue to be substantially at odds with international 
human rights standards.  
 
This Guide to Indigenous Peoples’ Rights Under the International Convention on the 
Elimination of All Forms of Racial Discrimination, one of a series produced by the Forest 
Peoples Programme, aims to provide indigenous peoples and organizations with practical 
information to support their effective use of United Nations human rights mechanisms and 
procedures for the vindication of their rights.4 While these procedures are far from perfect 
and certainly will not remedy all human rights problems, their use by indigenous peoples has 
led to concrete gains at the national and local levels in the past and can be expected to 
continue to do so in the future. Their use also further reinforces and develops indigenous 
rights norms at the international level, which in turn provides additional strength to local and 
national advocacy and reform efforts. 

 
Section II of the Guide provides an overview of the International Convention on the 
Elimination of All Forms of Racial Discrimination, the UN’s primary instrument on racial 
discrimination.  
 
Section III introduces the UN Committee on the Elimination of Racial Discrimination, the 
body mandated with oversight of state compliance with the Convention.  
 
Sections IV and V discuss the Committee’s practice in reviewing state compliance and 
provides guidance on how indigenous peoples can play a role in the process.  
 
Section VI summarizes the Committee’s General Recommendations with particular emphasis 
on the 1997 General Recommendation on Indigenous Peoples.  
 
Section VII provides an overview of the procedures and requirements for filing complaints 
with the Committee. 
  
Section VIII presents the Committee’s early warning and emergency procedures, including an 
example of their use by aboriginal peoples in Australia.  
 
Section IX discusses the 2001 World Conference Against Racism, Racial Discrimination, 
Xenophobia and Related Intolerance and notes its relevance to indigenous peoples and the 
work of the Committee on the Elimination of Racial Discrimination.  
 
Throughout the text links are made to web sites containing relevant documents and the full 
text of cases or reports discussed. 

                                                 
4 Guides have also been written on the Inter-American human rights system, the International Labour 
Organization, the UN Human Rights Committee and the African Commission on Human and Peoples’ 
Rights. See, www.forestpeoples.org/ 
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II. The Convention5 

The International Convention on the Elimination of All Forms of Racial Discrimination 
(ICERD or ‘the Convention’) is the primary international instrument that addresses the issue 
of racial discrimination. Adopted by the UN General Assembly in 1965, ICERD entered into 
force in January 1969. As of August 2002, 162 states have ratified ICERD making it one of 
the most ratified of all the core human rights instruments.6 The Convention is divided into 
three main parts: Part I sets forth the obligations of states-parties; Part II deals largely with 
oversight mechanisms, in particular, the establishment of the Committee on the Elimination 
of Racial Discrimination (CERD) in Article 8, and; Part III contains a number of technical 
provisions. The remainder of this section will describe the rights set out in Part I and note a 
few points of interest to indigenous peoples. 

Definition Issues 

Article 1(1) of ICERD defines the term ‘racial discrimination’ as ‘any distinction, exclusion, 
restriction or preference based on race, colour, descent, or national or ethnic origin which has 
the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an 
equal footing, of human rights and fundamental freedoms in the political, economic, social, 
cultural or any other field of public life’. As can be seen, the definition is broad and applies to 
discrimination against more that just ‘racial’ groups.7  
 
CERD has explicitly stated that the definition set out in Article 1(1) of the Convention 
includes indigenous peoples. General Recommendation XXIV of 1999 states that ‘The 
Committee stresses that, according to the definition given in article 1, paragraph 1, of 
[ICERD] the Convention relates to all persons who belong to different races, national or 
ethnic groups or to indigenous peoples’.8 A few years earlier, CERD emphasized that: ‘In the 
practice of the Committee on the Elimination of Racial Discrimination . . . the situation of 
indigenous peoples has always been a matter of close attention and concern. In this respect, 
the Committee has consistently affirmed that discrimination against indigenous peoples falls 
under the scope of the Convention and that all appropriate means must be taken to combat 
and eliminate such discrimination’.9 

                                                 
5 For an extensive treatment of the Convention, see, M. Banton, International Action Against Racial 
Discrimination. Oxford: Clarendon Press 1996. 
6 Only the Convention on the Rights of the Child (191) and the Convention on the Elimination of All 
Forms of Discrimination Against Women (170) have more states-parties that ICERD. See, Annex G 
for a complete list of states-parties. 
7 Note also that discrimination need not be the intended result of state action or inaction; ICERD also 
prohibits acts and omissions that have the ‘effect’ of discriminating. 
8 General Recommendation XXIV on Article 1 (55), at para. 1. 
9 General Recommendation XXIII on Indigenous Peoples 1997, at para. 1. 
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Self-identification 

In General Recommendation VIII, CERD made the important statement that membership in a 
group ‘shall, if no justification exists to the contrary, be based upon self-identification by the 
individual concerned’.10 This statement is reminiscent of ILO 169 which provides that self-
identification as indigenous or tribal shall be a fundamental criterion in determining to whom 
the Convention applies. While it may be argued that vesting this power in the individual may 
undermine the ability of an indigenous people to define its own membership, the language ‘if 
no justification to the contrary’ should ensure that individuals may not claim membership if 
the indigenous people as a whole rejects such an assertion. 

Special Measures 

ICERD also anticipates that in some cases positive discrimination – adopting special 
measures required to remedy past discrimination or to allow for exercise of rights and an 
equal footing with other groups – may be appropriate. Article 1(4) states that ‘Special 
measures taken for the sole purpose of securing adequate advancement of certain racial or 
ethnic groups or individuals requiring such protection as may be necessary in order to ensure 
such groups or individuals equal enjoyment or exercise of human rights and fundamental 
freedoms shall not be deemed racial discrimination . . .’ CERD and its members have given 
clear indications that special measures are appropriate in the case of indigenous peoples as a 
remedy for both past and present discrimination.11  

Differential Treatment 

CERD has also commented that ‘differentiation of treatment will not constitute 
discrimination if the criteria for such differentiation, judged against the objectives and 
purposes of the Convention, are legitimate . . .’.12 This means that not all groups must be 
treated the same under ICERD: provided that they have different characteristics that 
necessitate different treatment, and such different treatment is not contrary to the objective of 
eradicating racial discrimination, the different treatment will not constitute discrimination. 
This is very important in the context of indigenous peoples’ rights because indigenous 
peoples often require different treatment because of different characteristics in order to enjoy 
equal protection of the law. 

                                                 
10 General Recommendation VIII concerning the interpretation and application of article 1, 
paragraphs 1 and 4 of the Convention 1990. 
11 Among others, see, Summary Record of the 1394th Meeting; Australia 09/02/01 CERD/C/SR.1394, 
9 February 2001, para. 42 – ‘the indigenous population was different from other communities: it was 
so disadvantaged that “affirmative action” in its favour was justified’. 
12 General Recommendation XIV (42) 1993, at para. 2. 
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Group Rights 

ICERD protects the rights of groups in addition to those of individuals. This permits 
consideration of indigenous peoples’ collective rights and interests. Article 1(4) specifically 
mentions the application of special measures to secure the ‘advancement’ and ‘equal 
enjoyment or exercise of human rights’ of ‘racial or ethnic groups’ and ‘such groups’. Article 
2(2) contains almost identical language. Using a different formulation, Articles 2(1)(a) and 
4(a), respectively, provide that states undertake not to engage in any act etc ‘of racial 
discrimination against persons, groups of persons or institutions’ and shall punish incitement 
to racial discrimination ‘against any race or groups of persons’. (Emphasis added) 

Implementation 

Article 2 of the Convention defines the obligations of states-parties to give effect to the rights 
set out therein at the domestic level. It states that: 
 

1. States Parties condemn racial discrimination and undertake to pursue by all 
appropriate means and without delay a policy of eliminating racial discrimination in all its 
forms and promoting understanding among all races, and, to this end:  
 (a) Each State Party undertakes to engage in no act or practice of racial discrimination 

against persons, groups of persons or institutions and to en sure that all public 
authorities and public institutions, national and local, shall act in conformity with this 
obligation;  

 (b) Each State Party undertakes not to sponsor, defend or support racial discrimination 
by any persons or organizations;  

 (c) Each State Party shall take effective measures to review governmental, national and 
local policies, and to amend, rescind or nullify any laws and regulations which have the 
effect of creating or perpetuating racial discrimination wherever it exists;  

 (d) Each State Party shall prohibit and bring to an end, by all appropriate means, 
including legislation as required by circumstances, racial discrimination by any persons, 
group or organization;  

 (e) Each State Party undertakes to encourage, where appropriate, integrationist 
multiracial organizations and movements and other means of eliminating barriers 
between races, and to discourage anything which tends to strengthen racial division. 

2. States Parties shall, when the circumstances so warrant, take, in the social, economic, 
cultural and other fields, special and concrete measures to ensure the adequate development 
and protection of certain racial groups or individuals belonging to them, for the purpose of 
guaranteeing them the full and equal enjoyment of human rights and fundamental 
freedoms. These measures shall in no case en tail as a con sequence the maintenance of 
unequal or separate rights for different racial groups after the objectives for which they 
were taken have been achieved. 

 
As can be seen here, the obligations are extensive and include adopting, modifying or repeal 
of legal instruments, adopting, modifying or revoking policy statements, adopting social, 
economic, cultural or other measures and various other measures to give immediate and full 
effect to the Convention in domestic law and practice. 
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According to the UN’s Manual on Human Rights Reporting 
 

Whereas Article 2(1) expresses the general obligation of States Parties to refrain from and 
to end acts of racial discrimination and to pursue policies aiming at such an elimination and 
at the improvement of interracial relationships, Article 2(2) provides for the adoption of 
special and concrete measures to further the equal enjoyment of human rights among 
various parts of the population. This paragraph of Article 2 recognizes the reality that 
almost all States Parties have ethnic or minority groups, such as indigenous populations, 
tribes, nomads, migrant workers, refugees, etc. Consequently, attention must be paid to the 
socio-economic and political situation of these groups in order to ensure that their 
development in the social, economic and cultural spheres takes place on an equal footing 
with that of the general population.13 

 
This quote highlights an important feature of the Convention: it requires true equality, or 
equality in fact, rather than just legal equality. As stated by the Manual on Reporting, ‘One of 
the main objectives of the Convention is indeed to promote racial equality. As such, the 
Convention not only aims to achieve de jure racial equality, but particularly also de facto 
equality, which allows the various ethnic, racial and national groups to enjoy the same social 
development. The goal of de facto equality is central to the Convention’.14 This is very 
important as de facto (factual) equality is a much higher standard than de jure (legal) equality 
and requires that equality is real, measurable and tangible. 
 
Article 6 adds the obligation to provide ‘effective protection and remedies, through the 
competent national tribunals and other state institutions, against any acts of racial 
discrimination which violate his human rights and fundamental freedoms contrary to this 
Convention, as well as the right to seek from such tribunals just and adequate reparation or 
satisfaction for any damage suffered as a result of such discrimination’. This is also very 
important as indigenous peoples and individuals must be able to enforce their rights through 
independent bodies for these rights to be effective as well as the ability to obtain corrective 
measures that can effectively repair rights violations. 
 
Equally important is Article 7, which requires states to ‘adopt immediate and effective 
measures, particularly in the fields of teaching, education, culture and information, with a 
view to combating prejudices which lead to racial discrimination and to promoting 
understanding, tolerance and friendship among nations and racial or ethnical groups . . .’.  

Rights Protected 

Article 5 of the Convention sets out a list of rights that states-parties are required to equally 
protect under the law and to respect and guarantee without discrimination in accordance with 
articles 1 and 2 of the Convention. This list, which is not exhaustive, includes both economic, 
social and cultural and civil and political rights, and also requires respect for other human 
rights as defined by international and domestic law.15 Article 5 reads: 
 

In compliance with the fundamental obligations laid down in article 2 of this Convention, 
States Parties undertake to prohibit and to eliminate racial discrimination in all its forms 

                                                 
13 Manual on Human Rights Reporting. Geneva: United Nations 1997 (HR/PUB/91/1 (Rev.1)), at 277. 
14 Ibid., at 273. 
15 See, General Recommendation XX (48) 1996, at para. 1. See, also, P. Thornberry, Indigenous 
Peoples and Human Rights. Manchester: Manchester University Press 2002, at 209. 
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and to guarantee the right of everyone, without distinction as to race, colour, or national or 
ethnic origin, to equality before the law, notably in the enjoyment of the following rights: 
(a) The right to equal treatment before the tribunals and all other organs administering 
justice;  
(b) The right to security of person and protection by the State against violence or bodily 
harm, whether inflicted by government officials or by any individual group or institution;  
(c) Political rights, in particular the right to participate in elections – to vote and to stand 
for election – on the basis of universal and equal suffrage, to take part in the Government 
as well as in the conduct of public affairs at any level and to have equal access to public 
service;  
(d) Other civil rights, in particular:  

(i) The right to freedom of movement and residence within the border of the State;  
(ii) The right to leave any country, including one’s own, and to return to one’s 
country;  
(iii) The right to nationality;  
(iv) The right to marriage and choice of spouse;  
(v) The right to own property alone as well as in association with others;  
(vi) The right to inherit;  
(vii) The right to freedom of thought, conscience and religion;  
(viii) The right to freedom of opinion and expression;  
(ix) The right to freedom of peaceful assembly and association;  

(e) Economic, social and cultural rights, in particular:  
(i) The rights to work, to free choice of employment, to just and favourable 
conditions of work, to protection against unemployment, to equal pay for equal work, 
to just and favourable remuneration;  
(ii) The right to form and join trade unions;  
(iii) The right to housing;  
(iv) The right to public health, medical care, social security and social services;  
(v) The right to education and training;  
(vi) The right to equal participation in cultural activities;  

(f) The right of access to any place or service intended for use by the general public, such 
as transport hotels, restaurants, cafes, theatres and parks  

 
Articles 5(c) – political participation rights – and 5(d)(v) – property rights – have featured 
prominently in CERD’s treatment of indigenous peoples’ rights (see, sections on Concluding 
Observations and General Recommendations below). 

Reservations 

A number of states have made reservations – statements modifying or precluding application 
of certain articles of the Convention to the registering state – to one of more articles of 
ICERD.16 It is therefore important to ascertain whether your state has registered a reservation 
that may affect its obligations under the Convention. This is especially the case if you are 
seeking to file a complaint against the state or are submitting a report to CERD. 

                                                 
16 A complete list of reservations to ICERD can be accessed at: in English: 
 http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/76c519db74361f2dc1256a8d0051d206?Opendocument 
French: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/CERD.C.60.Rev.4.Fr?Opendocument 
Spanish: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/CERD.C.60.Rev.4.Sp?Opendocument 
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The full text of the Convention can be located, along with links to relevant General 
Recommendations, at: http://www.unhchr.ch/html/menu3/b/d_icerd.htm 

 

III. The Committee 

CERD was established in 1970 under article 8 of ICERD. CERD is composed of 18 experts 
of high moral standing elected by the states-parties to the Convention. It meets annually in 
Geneva for two three-week sessions. However, because CERD’s sessions are financed by the 
states-parties to the Convention, not from the UN’s regular budget, some sessions have been 
cancelled or cut short due to lack of funds because some states have failed to pay their 
contributions.17  
 
CERD is empowered by the Convention, among others:  
• to receive and review reports of states every four years on their compliance with the 

Convention (Art. 9);  
• to request additional reports at any other time (Art. 9(1)(b)) 
• to issues observations on those reports (Art. 9(2)); 
• to issue General Recommendations (Art. 9(2)); 
• to adopt its own rules of procedure and to receive assistance from a secretariat based 

(now) in the Office of the UN High Commissioner for Human Rights (Art. 10); and 
• to receive petitions from individuals alleging violations of the Convention provided the 

state in question has submitted a declaration accepting the jurisdiction of CERD to 
receive such petitions (Art. 14). 

 
The CERD has addressed indigenous peoples’ issues, primarily in connection with state-party 
reports under Article 9, dating back to the early 1970s. According to a present member of the 
CERD, ‘In recent years, the concern of the Committee with indigenous issues has become 
pervasive’ and it ‘continues to comment regularly on discrimination against indigenous 
peoples’.18 It has also addressed indigenous peoples’ issues under its early warning or 
emergency procedure (see below), most notably in a highly public treatment of Australia’s 
amendments to the 1993 Native Title Act. A 1997 General Recommendation focuses on 
indigenous peoples and appears to draw much from the UN draft Declaration on the Rights of 
Indigenous Peoples making it one of the strongest statements of indigenous peoples’ rights 
under existing international human rights instruments. The following sections of this Guide 
will examine each of these points. 
 
CERD’s Rules of Procedure may be accessed at: English only: 
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/cb35dcd69a1b52a3802564ed0054a104?Opendocument 
 

                                                 
17 The UN has moved to remedy this problem by providing that funding for CERD sessions will come 
from the UN’s general budget rather than state-party contributions. On 15 January 1992, at the 
fourteenth meeting of States parties to the Convention, article 8(6) of the Convention was amended to 
permit this change. The amendment was subsequently endorsed by the General Assembly in resolution 
47/111 of 15 December 1992. 
18 P. Thornberry, Indigenous Peoples and Human Rights, at 210. 
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IV.  State Party Reports 

ICERD provides for a reporting (Art. 9) and a petitions procedure (Art. 14), both of which are 
considered by CERD. Article 9’s reporting procedure is by far the more effective of the two 
and accounts for the bulk of the time in CERD’s sessions. This is for the most part due to the 
fact that the petitions procedure is optional and has received few requisite declarations of 
consent from the states-parties to ICERD. This is not to say that the reporting procedure is 
free from problems: its work is hampered by the failure of states to submit reports on time 
and by a growing backlog of submitted reports that have yet to be considered. 
 
States-parties to ICERD undertake to submit to CERD an initial report, within one year of 
entry into force, a comprehensive periodic report every four years and, a brief update every 
two years. Many of these reports contain references to the status of indigenous peoples and 
may indicate measures taken by the state to alleviate racial discrimination against them. 
CERD may also request special reports if it decides that information is needed.  
 
Indigenous peoples may also present written submissions to CERD that can be used to 
evaluate and supplement the reports of states-parties. Known as shadow or supplementary 
reports, these submissions can be an effective way of highlighting issues of concern under the 
Convention and of focusing CERD’s, and later the state’s, attention on indigenous peoples’ 
rights and issues. CERD has expressed a preference for supplementary reports prepared by 
coalitions of indigenous organizations or NGOs rather than by individual organizations, 
although this does not preclude individual organizations submitting reports.19 Indigenous 
peoples can also attend CERD’s sessions when their state’s report is reviewed and can 
arrange to meet and brief its members. This occurs both a few days prior to the country 
review and between the morning and afternoon sessions of CERD.20 
 
The list and schedule of states submitting reports can be found on the UNHCHR’s web site, 
by direct correspondence with CERD’s secretariat (see, Box below) or through information 
provided by NGOs specializing in the work of CERD (see, Section X, below). State-party 
reports, CERD’s Concluding Observations and reports to be reviewed at upcoming sessions 
of CERD can be requested from the Secretariat and/or found at the following web site: 
 
English, French & Spanish: http://www.unhchr.ch/html/menu2/6/cerd/cerds.htm 

How to prepare and present a supplementary report:  

While a supplementary report can be presented in any format, it is most useful to write a 
report which provides an article-by-article comment on the state report itself. If a report has 
not been submitted by the state, but it is nonetheless under review by CERD, it is appropriate 
to compile the report article by article as presented in ICERD. Copies of laws and other 
documents believed to be relevant to the report can also be attached as annexes. It may also 
be useful to follow the same guidelines used by states for preparing their reports.21  

                                                 
19 Committee on the Elimination of Racial Discrimination, Secretariat Briefing for NGOs, Nov. 2002, 
p. 4. 
20 So-called ‘lunchtime briefings’, during which indigenous organizations and NGOs may brief CERD 
members, should be requested in writing to the Secretariat at least two weeks prior to the session. 
21 CERD’s Guidelines for submitting state reports can be accessed at:  
English: 
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/abe104e5613b4321c12569e7004f1ffa?Opendocument 
French: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/CERD.C.70.Rev.5.Fr?Opendocument 
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For an example of a supplementary report submitted by an indigenous organization, see (in 
English only):  
http://www.atsic.gov.au/issues/indigenous_rights/international/cerd/56th_session/default.asp 
http://www.atsic.gov.au/issues/Indigenous_Rights/International/CERD/55th_session/default.a
sp 
 
Finally, reports can be submitted either in hardcopy by regular mail or in electronic format 
via email. There are a number of options for when and how to submit supplementary reports: 
 

1. At least eight weeks prior to commencement of the session. This will ensure that the 
document is sent to CERD members prior to their arrival in Geneva and will give 
them time to properly read the report. Number of copies: 38 hardcopies or 27 
hardcopies, if an electronic version is also emailed to the Secretariat; 

2. At least two weeks prior to the commencement of the session. Number of copies: 20 
hardcopies AND an electronic version. In this case, the document will only be sent in 
advance to members that have email; the others will receive a copy at the beginning 
of the session; 

3. Some CERD members have allowed the Secretariat to release their email addresses 
so that NGOs can communicate directly with them. In this case, submit the report by 
email to the CERD members and send a copy to the Secretariat. Also, submit 20 
hardcopies to the Secretariat at least two weeks prior to the beginning of the session.  

4. CERD appoints a member to be the rapporteur for each country under consideration. 
Make sure to ask the Secretariat for the name of the designated country rapporteur for 
your state and, if possible, send your report and other information directly to this 
person. Again, the earlier the report is submitted the better. 

 
UNLESS you specify that the information is confidential, any information submitted will be 
sent to the Permanent Mission of the state in question. You are also advised to specify 
whether CERD’s members may refer to the source of the information in their discussions 
with state representatives. 
 

NOTE: Minority Rights Group International has produced a useful guide to ICERD and 
the procedures of CERD that provides additional, more detailed information on state 
party reports and the potential for indigenous organization or NGO involvement. This 
guide can be accessed at: http://www.minorityrights.org/ 

 
The following list contains a few suggestions on how to write a supplementary report and 
what to include therein. 
 
• Write the report in English, French or Spanish – English is read by most members of 

CERD. The UN will not translate NGO documents. 
• Give a brief description of your people or organization including contact information 

(CERD does not disclose to states the sources of information its receives); 
• Provide an executive summary at the beginning of the report; 
• Be brief and to the point; generally do not exceed 20 pages, excluding annexes; 
• Avoid confrontational language; 

                                                                                                                                           
Spanish: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/CERD.C.70.Rev.5.Sp?Opendocument 
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• Begin with a general introduction containing your perceptions about the human rights 
situation in your country as well as your general thoughts about the state’s report (is it 
accurate, missing information, etc.); 

• Follow this with a clear article-by-article commentary on the state’s report that notes 
inaccuracies or clarifies information provided by the state and highlight any concerns that 
you have related to enjoyment of rights under the article in question. Use headings and 
clearly divide the report for ease of reading. 

• When referring to a specific section of the state’s report, refer to the paragraph instead of 
the page number as these may change in translated versions; and 

• Annex copies of relevant legislation, decrees or orders and proposed laws and other 
measures (i.e. court decisions, administrative rules, etc.) that may be inconsistent with 
rights recognized in ICERD. 

 

Supplementary Reports should be sent to the following address: 

Committee on the Elimination of Racial Discrimination 
OHCHR-UNOG 
8-14 Avenue de la Paix 
1211 Geneva 10 
Switzerland 

Tel. 41.22.917.9309  
Fax. 41.22.917.9022 
Email: nprouvez@ohchr.org  
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V. Concluding Observations 

When CERD has concluded its examination of a state report, it issues what are known as 
Concluding Observations. These Observations, first issued in 1992, indicate in which areas 
CERD thinks that the state has made progress, in which areas its believes further progress is 
needed and includes a series of recommendations to address issues of concern. While 
Concluding Observations are not binding on states-parties, they are good indications of state 
obligations, and CERD’s understanding thereof, under the Convention.22 Together with 
General Recommendations and CERD Decisions, Concluding Observations form part of the 
jurisprudence of CERD that interprets binding obligations specified in the Convention. They 
are also very useful for raising issues of state compliance at the domestic level both with the 
state and in the media. 
 
The section will give a few examples of previous Concluding Observations that are especially 
relevant to indigenous peoples and help shed light on state obligations under ICERD. 

Territorial Rights 

D. Concerns and recommendations: 335. The situation of the country’s indigenous 
people, the Veddas, and the creation of a national park on their ancestral forestland is of 
concern. In this context attention is drawn to the Committee’s general recommendation 
XXIII calling upon States parties to recognize and protect the rights of indigenous peoples 
to own, develop, control and use their communal lands, territories and resources.23 
 
C. Concerns and recommendations: . . . 16. The Committee expresses concern about the 
difficulties which may be encountered by Aboriginal peoples before courts in the 
establishment of Aboriginal title over land. The Committee notes in that connection that to 
date, no Aboriginal group has proven Aboriginal title, and recommends that the State party 
examine ways and means to facilitate the establishment of proof of Aboriginal title over 
land in procedures before courts.  

17. The Committee views with concern the direct connection between Aboriginal economic 
marginalisation and the ongoing dispossession of Aboriginal people from their land, as 
recognized by the Royal Commission. The Committee notes with appreciation the 
assurance given by the delegation that Canada would no longer require a reference to 
extinguishment of surrendered land and resources rights in any land claim agreements. The 
Committee requests that in the next periodic report, information be provided on the 
significance and consequences of limitations imposed on the use by Aboriginal people of 
their land.24  
 
C. Concerns and recommendations: . . . 13. The Committee expresses concern at the 
ongoing dispossession of Basarwa/San people from their land, and about reports stating 
that their resettlement outside the Central Kalahari Game Reserve does not respect their 
political, economic, social and cultural rights. The Committee draws the attention of the 
State party to its General Recommendation XXIII on Indigenous Peoples, and recommends 

                                                 
22 See, also, the Summary Records of each session. 
23 Concluding observations of the Committee on the Elimination of Racial Discrimination : Sri Lanka. 
14/09/2001.  
24 Concluding observations of the Committee on the Elimination of Racial Discrimination : Canada. 
23/08/2002.  
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that no decisions directly relating to the rights and interests of members of indigenous 
peoples be taken without their informed consent. The Committee recommends that 
negotiations with the Basarwa/San and non-governmental organizations be resumed on this 
issue, and that a rights-based approach to development be adopted.25 
 
B. Positive aspects: 5. The Committee welcomes the initiatives taken by the State party to 
promote the rights of its indigenous population: including the enactment of the 1993 
Indigenous Act; the subsequent setting up and activities of the Indigenous Development 
Corporation; the important steps taken by the State party to ensure the right to land of the 
indigenous population through land purchase and transfer to indigenous communities, and 
the setting up of a special judicial system for the indigenous population which recognizes 
custom as a mode of proof and which allows for legal conciliation of, in particular, land 
disputes. 
 
C. Principal subjects of concern: 11. The Committee is concerned about land disputes 
which occurred during the period under examination between the Mapuche population and 
national and multinational private companies, resulting in tension, violence, clashes with 
law enforcement officials and, allegedly led to arbitrary arrests of members of the 
indigenous population.26  
 
C. Concerns and recommendations: 11. The Committee is concerned at the situation of 
indigenous people, in particular:  
(a) Information according to which indigenous people living in remote regions suffer, inter 
alia, from lack of health care, education, drinking water and electricity; 
(b) Problems of ownership of land; that land has reportedly been appropriated by migrants 
and transnational enterprises; 
(c) Difficulties faced by indigenous people in obtaining public funds for the improvement 
of their living standards; 
(d) The fact that infant mortality among indigenous communities is reportedly three times 
higher than the national average.  
The Committee invites the State party to continue to pay due attention to the specific needs 
of this population. It recommends that the State party undertake the necessary measures to 
protect indigenous lands from being invaded and to enable the restitution of those lands 
that have been occupied by non-indigenous persons.27 
 
D. Concerns and recommendations: 400. The Committee notes with concern that treaties 
signed by the Government and Indian tribes, described as ‘domestic dependent nations’ 
under national law, can be abrogated unilaterally by Congress and that the land they 
possess or use can be taken without compensation by a decision of the Government. It 
further expresses concern with regard to information on plans for expanding mining and 
nuclear waste storage on Western Shoshone ancestral land, placing their land up for auction 
for private sale, and other actions affecting the rights of indigenous peoples. 28  
 
C. Concerns and recommendations: 17. The Committee recommends that the State party 
take steps to further promote the rights of the Ainu, as indigenous people. In this regard the 

                                                 
25 Concluding observations of the Committee on the Elimination of Racial Discrimination : Botswana. 
23/08/2002.  
26 Concluding observations of the Committee on the Elimination of Racial Discrimination : Chile. 
12/04/2001.  
27 Concluding observations of the Committee on the Elimination of Racial Discrimination : Costa 
Rica. 20/03/2002.  
28 Concluding observations of the Committee on the Elimination of Racial Discrimination : United 
States of America. 14/08/2001.  
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Committee draws the attention of the State party to its General Recommendation XXIII 
(51) on the rights of indigenous peoples that calls, inter alia, for the recognition and 
protection of land rights as well as restitution and compensation for loss. The State party is 
also encouraged to ratify and/or use as guidance the Convention (No. 169) concerning 
Indigenous and Tribal Peoples in Independent Countries of the International Labour 
Organization.29 
 
C. Concerns and recommendations: 11. The Committee regrets that the question of land 
ownership of the Sami has not yet been resolved and that Finland has not acceded to 
Convention (No. 169) concerning Indigenous and Tribal Peoples in Independent Countries 
of the International Labour Organization. Furthermore, it expresses its concern about 
activities authorized by State bodies in Sami reindeer-breeding areas which may threaten 
Sami culture and their traditional way of life. The Committee urges the State party to 
pursue its efforts, together with the Sami people, towards the adequate resolution of the 
land dispute, giving due consideration in this respect to general recommendation XXIII, 
and requests the State party to provide full information on this issue in the next periodic 
report.30 
 
C. Concerns and recommendations: . . . 13. Concern is expressed over the issue of land 
rights of the Sami people, in particular hunting and fishing rights which are threatened by, 
inter alia, the privatization of traditional Sami lands. The Committee recommends that the 
Government introduce legislation recognizing traditional Sami land rights and reflecting 
the centrality of reindeer husbandry to the way of life of Sweden’s indigenous people. The 
Committee further recommends that the State party ratify ILO Convention No. 169 
concerning Indigenous and Tribal Peoples in Independent Countries.31 
 
C.  Concerns and recommendations: . . . 8. The Committee notes that, after its renewed 
examination in August 1999 of the provisions of the Native Title Act as amended in 1998, 
the devolution of power to legislate on the ‘future acts’ regime has resulted in the drafting 
of state and territory legislation to establish detailed ‘future acts’ regimes which contain 
provisions further reducing the protection of the rights of native title claimants that is 
available under Commonwealth legislation. Noting that the Commonwealth Senate on 31 
August 1999 rejected one such regime, the Committee recommends that similarly close 
scrutiny continue to be given to any other proposed state and territory legislation to ensure 
that protection of the rights of indigenous peoples will not be reduced further.32  
 
B. Positive aspects: . . . 4. The Committee notes with satisfaction that the 1991 Colombian 
Constitution includes non-discrimination provisions addressing the rights of minority 
communities, including formal recognition of the rights of indigenous and Afro-Colombian 
communities to claim title to certain ancestral lands. The Constitution also recognizes and 
seeks to protect the cultural and ethnic diversity of the nation. 
 
C. Principal subjects of concern: . . . 16. Concern is expressed that development and 
resource exploration programmes on land subject to the property rights of indigenous and 
Afro-Colombian communities have been pursued without sufficient consultation with the 

                                                 
29 Concluding observations of the Committee on the Elimination of Racial Discrimination : Japan. 
27/04/2001.  
30 Concluding observations of the Committee on the Elimination of Racial Discrimination : Finland. 
01/05/2001.  
31 Concluding observations of the Committee on the Elimination of Racial Discrimination : Sweden. 
01/05/2001.  
32 Concluding Observations by the Committee on the Elimination of Racial Discrimination : Australia. 
19/04/2000.  
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representatives of these communities and without sufficient concern for the environmental 
and socio-economic impact of these activities. . . . 

20. The Committee is also concerned that few land titles have been allocated under 
legislative programmes recognizing the property rights of indigenous and Afro-Colombian 
communities and that bureaucratic obstacles appear to have complicated the process.33  

Participation and Consent 

C. Concerns and recommendations: . . . 13. The Committee notes with concern the 
shortcomings of the State party in its activities on behalf of indigenous peoples, as reported 
by the Office of the Ombudsman, in particular the failure on the part of the authorities to 
maintain communication with the indigenous population and the absence of specific 
government plans for them. In this context, the Committee wishes to refer to its general 
recommendation XXIII, in which it calls upon States parties to ensure that members of 
indigenous peoples have equal rights in respect of effective participation in public life and 
that no decisions directly relating to their rights and interests are taken without their 
informed consent.34 
 
D. Concerns and recommendations: 400. . . . The Committee recommends that the State 
party ensure effective participation by indigenous communities in decisions affecting them, 
including those on their land rights, as required under article 5 (c) of the Convention, and 
draws the attention of the State party to general recommendation XXIII on indigenous 
peoples which stresses the importance of securing the ‘informed consent’ of indigenous 
communities and calls, inter alia, for recognition and compensation for loss. The State 
party is also encouraged to use as guidance the ILO Convention No. 169 concerning 
Indigenous and Tribal Peoples in Independent Countries.35 
 
Concerns and recommendations: . . . 10. The Committee also notes with concern that, 
although progress has been made regarding consultation with indigenous peoples so that 
they may participate in decisions which affect them with a view to securing their 
agreement, there are still situations in which consultation and participation do not occur. 
The Committee recommends that the State party find ways and means to facilitate such 
participation.36  

                                                 
33 Concluding observations of the Committee on the Elimination of Racial Discrimination : Colombia. 
20/08/99.  
34 Concluding observations of the Committee on the Elimination of Racial Discrimination : Costa 
Rica. 20/03/2002. 
35 Concluding observations of the Committee on the Elimination of Racial Discrimination : United 
States of America. 14/08/2001.  
36 Concluding observations of the Committee on the Elimination of Racial Discrimination : Argentina. 
27/04/2001.  
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Identity 

C. Concerns and recommendations: 18. The Committee reiterates its previous concern 
regarding the delay in resolving the claims of the Inughuit with respect to the Thule Air 
Base. The Committee notes with serious concern claims of denials by Denmark of the 
identity and continued existence of the Inughuit as a separate ethnic or tribal entity, and 
recalls its general recommendation XXIII on indigenous peoples general recommendation 
VIII on the application of article 1 (self-identification) and general recommendation XXIV 
concerning article 1 (international standard). The Committee recommends that the State 
party include information in its next periodic report concerning these issues.37 

Linguistic and Cultural Rights 

C. Concerns and recommendations: . . . 14. The Committee notes that the cultural and 
linguistic rights of the Basarwa/San are not fully respected, especially in educational 
curricula and in terms of access to the media. The Committee recommends the State party 
to fully recognize and respect the culture, history, languages and way of life of its various 
ethnic groups as an enrichment of the State’s cultural identity, and adopt measures to 
protect and support minority languages, in particular within education.38 
 
B. Positive aspects: 4. The Committee welcomes the legislative and administrative efforts 
made by the State party in order to promote the human rights and the economic, social and 
cultural development of some ethnic and national minorities, in particular (a) the 1997 Law 
for the Promotion of Measures for Human Rights Protection; (b) the 1997 Law for the 
Promotion of the Ainu Culture and for the Dissemination and Advocacy for the Traditions 
of the Ainu and the Ainu Culture; and (c) the series of Special Measures Laws for Dowa 
projects with the aim of eliminating discrimination against Burakumin.  

5. The Committee notes with interest the recent jurisprudence recognizing the Ainu people 
as a minority people with the right to enjoy its unique culture.39  
 
C. Concerns and recommendations: 12. While the Committee notes the new legislation 
which gives individuals the right to use the Sami language in legal and administrative 
proceedings, it stresses that this right is recognized only in respect of some geographic 
regions. It is recommended that the State party consider the extension of these rights to all 
Sami territory.40  

                                                 
37 Concluding observations of the Committee on the Elimination of Racial Discrimination : Denmark. 
21/05/2002.  
38 Concluding observations of the Committee on the Elimination of Racial Discrimination : Botswana. 
23/08/2002. 
39 Concluding observations of the Committee on the Elimination of Racial Discrimination : Japan. 
27/04/2001. 
40 Concluding observations of the Committee on the Elimination of Racial Discrimination : Sweden. 
01/05/2001. 
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VI. General Recommendations41 

Pursuant to Article 9(2), of ICERD, CERD may make suggestions and issue General 
Recommendations. The Committee has adopted 18 General Recommendations to-date, 
including one devoted to indigenous peoples, that deal with a variety of issues related to the 
Convention. Although all of the General Recommendations, some of which are mentioned or 
cited herein, are relevant and apply to indigenous peoples, I will address only two here: No. 
XXIII on Indigenous Peoples and No. XXI on Self-Determination. 

Indigenous Peoples (General Recommendation XXIII) 

In 1997, CERD adopted one of its most important statements on indigenous peoples’ rights 
under the Convention: General Recommendation XXIII on Indigenous Peoples (see, Annex 
A for full text). While this General Recommendation is non-binding, it is nonetheless, ‘a 
significant elaboration of norms’42 and corresponding state obligations under the 
Convention.43 In addition to reaffirming that the Convention applies to discrimination against 
indigenous peoples44 and stating ‘that all appropriate means must be taken to combat and 
eliminate such discrimination,’45 the General Recommendation sets forth a number of strong 
statement about indigenous peoples’ rights. These rights are in some cases expressed as 
collective rights – ‘indigenous peoples or indigenous communities’ – and in others as 
individual rights – ‘members of indigenous communities’.  
 
After observing that indigenous peoples have and continue to suffer from discrimination, ‘in 
particular that they have lost their land and resources to colonists, commercial companies and 
State enterprises,’ CERD states that this discrimination threatens the preservation of 
indigenous peoples’ ‘culture and their historical identity’.46 Thereafter follows a series 
recommendations in relation to indigenous peoples’ rights: 
 

                                                 
41 A full set of General Recommendations of CERD, as well as all other UN human rights treaty 
bodies can be accessed at: In English:  
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/26bd1328bee3bd13c1256a8b0038e0a2?Opendocument 
French: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/HRI.GEN.1.Rev.5.Fr?Opendocument 
Spanish: http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/HRI.GEN.1.Rev.5.Sp?Opendocument 
42 P. Thornberry, Indigenous Peoples and Human Rights. Manchester: Manchester University Press 
2002, at 217-18. 
43 Discussing the jurisprudential origins of the General Recommendation, a CERD member stated that, 
in drafting the General Recommendation, he had also ‘consulted the relevant General Assembly 
resolutions and the latest draft of the proposed United Nations declaration on the rights of indigenous 
peoples, although that was still the subject of great controversy. A similar declaration being developed 
in Latin America was still at a very early stage. He had, however, consulted recent legislation from 
Argentina, which had been very similar to the draft general recommendation now proposed to the 
Committee’. Summary record of the 1235th meeting : Algeria, Democratic Republic of the Congo, 
Mexico, Poland. 05/08/97. CERD/C/SR.1235, 5 August 1997, at para. 93.  
44 General Recommendation XXIII on Indigenous Peoples 1997, at paras. 1 and 2. 
45 Ibid., at para 1. 
46 Ibid., at para. 3. 
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4. The Committee calls in particular upon States parties to: 
 
 (a) Recognize and respect indigenous distinct culture, history, language and way of life 

as an enrichment of the State’s cultural identity and to promote its preservation; 
 (b) Ensure that members of indigenous peoples are free and equal in dignity and rights 

and free from any discrimination, in particular that based on indigenous origin or 
identity; 

 (c) Provide indigenous peoples with conditions allowing for a sustainable economic 
and social development compatible with their cultural characteristics; 

 (d) Ensure that members of indigenous peoples have equal rights in respect of effective 
participation in public life and that no decisions directly relating to their rights and 
interests are taken without their informed consent; 

 (e) Ensure that indigenous communities can exercise their rights to practise and 
revitalize their cultural traditions and customs and to preserve and to practise their 
languages.  

 
While all of these points are important, paragraph 4(d) requires a special mention. CERD 
makes frequent reference to this paragraph in its Concluding Observations,47 often in 
connection with the right to participation set forth in article 5(c) of the Convention.48 As the 
discussion in CERD indicates, not all members were initially in favour of including the 
reference to informed consent, preferring participation or some variation thereof i.e., 
meaningful participation. Those in favour, who eventually won the argument, made a number 
of statements on the subject that are of interest and thus repeated in the Annex B. 
 
Paragraph 5 of the General Recommendation addresses a fundamental concern of most, if not 
all, indigenous peoples: rights to lands, territories and resources. Therein the Committee 
called upon states-parties to ‘recognize and protect the rights of indigenous peoples to own, 
develop, control and use their communal lands, territories and resources and, where they have 
been deprived of their lands and territories traditionally owned or otherwise inhabited or used 
without their free and informed consent, to take steps to return these lands and territories’. 
Note that this paragraph expresses rights to lands, territories and resources as collective 
rights. Note also the use of the term ‘control’ in describing the scope of indigenous peoples’ 
rights. This term implies jurisdiction over the lands, territories and resources in question in 
addition to incorporating CERD’s previous statement that informed consent is required in 
relation to decisions directly affecting indigenous peoples. 
 
The basis for recognition of indigenous peoples’ collective rights to lands territories and 
resources lies in article 5(d)(v) of the Convention, which sets forth the right ‘to own property 
alone as well as in association with others’. Unlike the paragraph on informed consent, there 
was little discussion on this paragraph, which appears to have been accepted by CERD as a 

                                                 
47 For example: ‘The Committee draws the attention of the State party to its General Recommendation 
XXIII on Indigenous Peoples, and recommends that no decisions directly relating to the rights and 
interests of members of indigenous peoples be taken without their informed consent’. Concluding 
observations of the Committee on the Elimination of Racial Discrimination : Botswana. 23/08/2002, at 
para. 13. 
48 In its 2000 Concluding Observations on Australia, for instance, the CERD recognized indigenous 
peoples’ right to ‘effective participation . . . in decisions affecting their land rights, as required under 
article 5(c) of the Convention and General Recommendation XXIII of the Committee, which stresses 
the importance of ensuring the ‘informed consent’ of indigenous peoples’ (emphasis added). 
Concluding Observations by the Committee on the Elimination of Racial Discrimination : Australia. 
24/03/2000, at para. 9. 
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whole. This statement is also often repeated and reaffirmed in CERD’s Concluding 
Observations.  
 
The inclusion of a collective right to restitution – a remedy – is unusual and deserves further 
comment. Concerning restitution in general, Theo van Boven, UN Special Rapporteur on the 
right to restitution, compensation and rehabilitation for victims of gross violations of human 
rights (and member of CERD at the time the General Recommendation was adopted), states 
in his landmark UN study on reparations that ‘Restitution shall be provided to re-establish, to 
the extent possible, the situation that existed for the victim prior to the violations of human 
rights. Restitution requires, inter alia, restoration of liberty, citizenship or residence, 
employment or property’.49  
 
Van Boven further observes that a ‘coincidence of individual and collective aspects is 
particularly manifest with regard to the rights of indigenous peoples. Against this background 
it is therefore necessary that, in addition to individual means of reparation, adequate provision 
be made to entitle groups of victims or victimized communities to present collective claims 
for damages and to receive collective reparation accordingly’.50 He adds that: 
 

Vital to the life and well-being of indigenous peoples are land rights and rights relating to 
natural resources and the protection of the environment. Existing and emerging 
international law concerning the rights of indigenous peoples lays special emphasis on the 
protection of these collective rights and stipulates the entitlement of indigenous peoples to 
compensation in the case of damages resulting from exploration and exploitation 
programmes pertaining to their lands, and in case of relocation of indigenous peoples. The 
draft declaration on the rights of indigenous peoples [art. 27] recognizes the right to the 
restitution or, where this is not possible, to just and fair compensation for lands and 
territories which have been confiscated, occupied, used or damaged without their free and 
informed consent. Compensation shall preferably take the form of lands and territories of 
quality, quantity and legal status at least equal to those territories which were lost.51  

 
Article 27 of the UN draft Declaration on the Rights of Indigenous Peoples, referred to by 
van Boven above, states that: 
 

Indigenous peoples have the right to the restitution of the lands and territories which they 
have traditionally owned or otherwise occupied or used, and which have been confiscated, 
occupied, used or damaged without their free and informed consent. Where this is not 
possible, they have the right to just and fair compensation. Unless otherwise freely agreed 
upon by the peoples concerned, compensation shall take the form of lands, territories and 
resources equal in quality, size and legal status. 

 
Article XVIII(7) of the Proposed American Declaration on the Rights of Indigenous Peoples 
contains similar language and provides that:  
 

Indigenous peoples have the right to the restitution of the lands, territories and resources 
which they have traditionally owned or otherwise occupied or used, and which have been 
confiscated, occupied, used or damaged, or when restitution is not possible the right to 
compensation in on a basis not less favorable than the standard of international law. 

                                                 
49 Study concerning the right to restitution, compensation and rehabilitation for victims of gross violations 
of human rights and fundamental freedoms. Final report submitted by Mr. Theo van Boven, Special 
Rapporteur. UN Doc. E/CN.4/Sub.2/1993/8, at p. 57. 
50 Ibid., at para. 14. 
51 Ibid., at para. 17. 
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By including the collective right of restitution of lands, territories and resources, CERD has 
both elaborated an important standard applying to indigenous peoples and given added 
strength to its inclusion in the UN draft Declaration. To date, however, CERD has not 
consistently addressed this issue in its Concluding Observations. 

Self-Determination (General Recommendation XXI) 

The General Recommendation on Self-Determination was adopted by CERD in 1996. While 
it is largely directed towards issues of secession – confirming that a unilateral right of 
secession from independent states does not exist in international law – it is also interesting for 
other reasons. First, it confirms that the right to self-determination does apply to peoples 
within independent states, a conclusion contested by some states who wish to confine the 
right only to colonial territories geographically separated from the colonizing state.52  
 
Second, it makes a distinction between the ‘internal’ and ‘external’ aspects of self-
determination, the former defined as the ‘rights of all peoples to pursue freely their economic, 
social and cultural development without outside interference;’ the latter as ‘the right to 
determine freely their political status and their place in the international community based 
upon the principle of equal rights and exemplified by the liberation of peoples from 
colonialism and by the prohibition to subject peoples to alien subjugation, domination and 
exploitation’.53 This distinction is questionable, at least to the extent that it assumes that 
determining political status may not also be relevant to the rights of peoples within existing 
states. Clearly, autonomy and self-government are forms of exercising the right to determine 
political status within an existing state – article 31 of the UN draft Declaration and article 
XV(1) of the proposed American Declaration on the Rights of Indigenous Peoples both 
assume that this will indeed be the manner by which indigenous peoples will express their 
right to determine political status. 
 
Finally, the General Recommendation makes an explicit link between self-determination and 
respect for human rights: 
 

In order to respect fully the rights of all peoples within a State, Governments are again 
called upon to adhere to and implement fully the international human rights instruments 
and in particular the International Convention on the Elimination of All Forms of Racial 
Discrimination. Concern for the protection of individual rights without discrimination on 
racial, ethnic, tribal, religious or other grounds must guide the policies of Governments. In 
accordance with article 2 of the International Convention on the Elimination of All Forms 
of Racial Discrimination and other relevant international documents, Governments should 
be sensitive towards the rights of persons belonging to ethnic groups, particularly their 
right to lead lives of dignity, to preserve their culture, to share equitably in the fruits of 
national growth and to play their part in the Government of the country of which they are 
citizens. Also, Governments should consider, within their respective constitutional 
frameworks, vesting persons belonging to ethnic or linguistic groups comprised of their 
citizens, where appropriate, with the right to engage in activities which are particularly 
relevant to the preservation of the identity of such persons or groups.54 

 

                                                 
52 General Recommendation XXI on the right to self-determination, 1996, para. 5. 
53 Ibid., at para. 4. 
54 Ibid., at para. 5. 
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While not ideal from the perspective of indigenous peoples’ rights, as defined in other 
instruments, both existing and emerging, this statement – arguably applying to persons 
belonging to minorities rather than indigenous peoples as peoples – does nonetheless provide 
some minimum guarantees. In particular, it rejects assimilationist policies and programmes 
and emphasizes participation and benefit sharing. 
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VII. The Petitions Procedure Under ICERD 

A petitions procedure is available for indigenous people(s) living in those states that have 
registered a declaration of consent, under Article 14(1) of the Convention, recognizing the 
competence of CERD to receive communications or petitions from individuals or groups of 
individuals alleging violations of their rights under the Convention. However, only few states 
(41 as of October 2002) have recognized the competence of CERD, and, therefore, the 
petitions procedure has not seen much use. Nonetheless, I will outline the procedure here, 
particularly as it is applicable to certain states in which indigenous peoples are numerically 
well represented (see Annex C for a list of states that have accepted the competence of 
CERD).55 
 
The requirements for submitting a petition to CERD under article 14(1) are: 
 

1) CERD may receive petitions alleging violations of the rights defined in the 
Convention from individuals and groups of individuals who are subject to the 
jurisdiction of a state-party that has registered a declaration of consent under Article 
14(1). The declaration of consent must have entered into force for the state in 
question. 

2) The individuals or groups of individuals must be the direct victims (personally 
affected) of the alleged violation.  

3) The petition must be authored by the victim, their designated representative or a close 
relative. If circumstances preclude the victim from authoring the petition, it may be 
done by another, provided they can justify doing so. Justification entails detailing 
why the victim is unable to author the petition and what connection the author has 
with the victim. The petition cannot be anonymous, although, CERD will not reveal 
the identity of the victim(s) without their consent. 

4) The petition may not use abusive language. 

5) Domestic remedies must be exhausted prior to submission of a petition to CERD, 
unless they are unavailable, ineffective or are of unreasonable duration.56  

6) Unlike other international human rights complaints procedures, CERD will consider 
petitions that are simultaneously being examined by another international procedure, 
even if the same subject matter and identical petitioner(s) are involved. 

7) The petition must be submitted within 6 months of the exhaustion of domestic 
remedies, unless verifiable, exceptional circumstances can account for the delay in 
submitting the petition. 

8) Finally, the petition must include: the name, address, and occupation of the author 
and verification of their identity; the name of the state concerned; the purpose of the 
petition; the articles of the Convention allegedly violated; the facts of the case; steps 
taken to exhaust domestic remedies and documentation on domestic remedies (i.e., 
court judgments, etc.) and information on whether the case is under consideration in 
another international procedure. 

                                                 
55 For example: Australia, Chile, Denmark, Ecuador, Peru and the Russian Federation. 
56 Article 14(2) allows states which have made a declaration of consent to establish a national 
committee that is competent to receive petitions from individuals and groups of individuals after all 
other domestic remedies have been exhausted. Only after this committee has evaluated the petition, can 
the petition be submitted to CERD. To date, only South Africa and Luxembourg have established such 
committees. 
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Once a petition has been submitted to CERD, the process is as follows:  
 

1. The petition is examined by CERD’s Secretariat (located in the office of the UN High 
Commissioner for Human Rights) to determine if all the correct information is 
present and therefore that the petition is admissible on preliminary grounds.  

2. If found admissible on preliminary grounds, CERD forwards the petition and all 
other relevant information to the state concerned, which has three months in which to 
respond. After it has received further information, CERD may declare the petition 
admissible or inadmissible, the latter, for example, for failure to exhaust domestic 
remedies.  

3. If the petition is found to be and declared admissible, CERD will then turn to the 
merits of the petition.  

4. In examining the merits, CERD must use all available information received from the 
victim(s) and the state. Supplemental information may also be requested from other 
UN bodies and specialized agencies.  

5. One a decision has been made CERD will publish its conclusions and 
recommendations/suggestions. 

 
The decision reached by CERD on the merits of the petition and any subsequent 
recommendations are not legally binding. In the absence of compliance by the state, the only 
utility of CERD decisions is that they are published in CERD’s Annual Report to the General 
Assembly and may be the focus of a publicity or advocacy campaign, especially if widely 
publicized on the domestic level, or used to lobby domestic decision makers. The same 
applies to Article 9 reports to CERD, which can be used by indigenous peoples to publicize 
the state’s failure to live up to its obligations under the Convention or as tools in political 
negotiations. On the positive side, CERD’s processing of cases usually takes about two years, 
a period far shorter than in most other human rights procedures. 
 
 

Article 14 petitions should be submitted to the following address: 

Committee on the Elimination of Racial Discrimination 
OHCHR-UNOG 
8-14 Avenue de la Paix 
1211 Geneva 10 
Switzerland 

Tel. 41.22.917.9309 Fax. 41.22.917.9022 
Email: nprouvez@ohchr.org  
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VIII.  CERD’s Early Warning or Emergency Procedure 

In 1993, CERD developed a procedure to examine urgent, emergency situations or situations 
of serious concern. It makes these decisions based upon existing or potential circumstances 
demonstrating serious instances of racial discrimination. The two procedures are defined by 
the Manual on Human Rights Reporting as follows: 
 

Early-warning measures are to be directed at preventing existing problems from 
escalating into conflicts and can also include confidence-building measures to identify and 
support what ever strengthens and reinforces racial tolerance, particularly to pre vent a 
resumption of conflict where it has previously occurred. Criteria for early-warning 
measures could, for example, include the following situations: the lack of an adequate 
legislative basis for defining and prohibiting all forms of racial discrimination, as provided 
for in the Convention; in adequate implementation or enforcement mechanisms, including 
the lack of recourse procedures; the presence of a pattern of escalating racial hatred and 
violence, or racist propaganda or appeals to racial intolerance by persons, groups or 
organizations, notably by elected or other officials; a significant pattern of racial 
discrimination evidenced in social and economic indicators; and significant flows of 
refugees or displaced persons resulting from a pattern of racial discrimination or 
encroachment on the lands of minority communities. 
Urgent procedures are to respond to problems requiring immediate attention to prevent or 
limit the scale or number of serious violations of the Convention. Criteria for initiating an 
urgent procedure could include, for example, the presence of a serious, massive or 
persistent pattern of racial discrimination; or a situation that is serious where there is a risk 
of further racial discrimination.57 

 
By the end of 1995, the situations in 11 states had been examined by CERD under its early 
warning measures and urgent procedures resulting in: formal decisions expressing its views 
and requesting an immediate submission of a report by the state in question; raising particular 
issues with the High Commissioner for Human Rights, the Secretary-General, the General 
Assembly and the Security Council, and; if the state agreed, undertaking on-site missions to 
view the situation first hand.58 This procedure can only be invoked by a member of CERD, 
although indigenous peoples can suggest that CERD do so in a written report or can lobby 
members of CERD to raise the issue in session. Once this procedure has been initiated, the 
state remains under scrutiny indefinitely and may be considered at multiple sessions of 
CERD. 

 
This procedure may be used, for instance, to raise issues related to widespread, non-
recognition of land rights or other indigenous rights that can be classified as discrimination 
under the Convention. It should be used only for urgent cases or in cases where there is a 
pattern of widespread and persistent racial discrimination. In certain states, for example, land 
rights are not recognised at all; this would appear to be sufficient for consideration under this 
procedure. 
 

                                                 
57 Manual on Human Rights Reporting. Geneva: United Nations 1997 (HR/PUB/91/1 (Rev.1)), at 302. 
58 M. O’ Flaherty, The Committee on the Elimination of Racial Discrimination: non-governmental 
input and the early warning and urgent procedure. In, S. Pritchard (ed.), Indigenous peoples, the United 
Nations and Human Rights London: Zed Books 1998. 
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Australia: An example 

In 1992, the Australian High Court ruled in Mabo v. Queensland (No. 2) that indigenous 
peoples’ pre-existing rights to lands and resources, known as native title, survived and 
continued after sovereignty was acquired by Great Britain in the 18th century. This ruling 
reversed centuries of legal practice in Australia that held that indigenous peoples had no 
rights to lands based upon traditional occupation and use. In 1993, the Australian parliament 
enacted the Native Title Act to give effect to the decision in the Mabo case. CERD took note 
of these developments and congratulated Australia for addressing indigenous peoples’ land 
rights. In 1996, another High Court decision59 confirmed that native title existed and 
extended the Mabo ruling to lands held as pastoral leases.60 In response, the Australian 
government amended the Native Title Act in 1998 to substantially restrict native title rights 
and to remove certain protections found in the 1993 Act. 
 
In 1998, acting under its early warning procedure, CERD adopted decision 1(53) on Australia 
and requested information regarding three points of concern: 1) proposed changes to the 1993 
Native Title Act; 2) changes of policy as to Aboriginal land rights, and; 3) changes in the 
position or function of the Aboriginal and Torres Strait Islander Social Justice 
Commissioner.61  
 
The issues and the response of Australia and others were discussed at CERD’s next session in 
1998. At its following session, in March 1999, CERD adopted Decision 2(54) which squarely 
addresses its concerns about the amended Native Title Act (the full text of the decision is in 
Annex D; the summary record of the discussion before CERD is in Annex E). It began by 
stating that 
 

3. The Committee recognizes that, within the broad range of discriminatory practices that 
have long been directed against Australia’s Aboriginal and Torres Strait Islander peoples, 
the effects of Australia’s racially discriminatory land practices have endured as an acute 
impairment of the rights of Australia’s indigenous communities.  

4. The Committee recognizes further that the land rights of indigenous peoples are unique 
and encompass a traditional and cultural identification of the indigenous peoples with their 
land that has been generally recognized.62  

 
It then stated that it was concerned that the amended Native Title Act did not comply with 
Australia’s obligations under ICERD observing that ‘While the original Native Title Act 
recognizes and seeks to protect indigenous title, provisions that extinguish or impair the 
exercise of indigenous title rights and interests pervade the amended Act. While the original 
1993 Native Title Act was delicately balanced between the rights of indigenous and non-
indigenous title holders, the amended Act appears to create legal certainty for Governments 
and third parties at the expense of indigenous title’.63 Four specific provisions of the amended 
Act were identified as discriminating against indigenous title holders.64 These provisions 

                                                 
59 The Wik Peoples v Queensland; The Thayorre People v Queensland (1996) 187 CLR 1. 
60 Pastoral leases are leases of ‘crown lands’ for the purposes of grazing animals. 
61 Decision 1(54) on Australia: Australia. 11/08/98, at paras. 3 and 4. UN Doc. A/53/18, para. 22. 
62 Decision 2 (54) on Australia : Australia. 18/03/99. UN Doc. A/54/18,para.21(2). 
63 Ibid., at para. 6. 
64 These four provisions were the Act’s ‘validation’ provisions – allowing for creation of legal title in 
non-inidgenous persons over native title lands; the ‘confirmation of extinguishment’ provisions – 
allowing for cessation of indigenous rights where the state issued competing rights; the primary 
production upgrade provisions – allowing use of lands incompatible with native title; and restrictions 
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were said to ‘wind back the protections of indigenous title offered in the Mabo decision of the 
High Court of Australia and the 1993 Native Title Act’ and ‘[a]s such, the amended Act 
cannot be considered to be a special measure within the meaning of articles 1(4) and 2(2) of 
the Convention and raises concerns about the State party’s compliance with articles 2 and 5 
of the Convention’.65  
 
CERD also noted that indigenous peoples had not adequately participated in formulating the 
amendments to the Act. In doing so, it cited the right to participate under article 5(c) of 
ICERD and emphasized the right to informed consent set forth in its General 
Recommendation XXIII.66 It concluded with a recommendation and a decision on follow up 
measures: 
 

11. The Committee calls on the State party to address these concerns as a matter of utmost 
urgency. Most importantly, in conformity with the Committee’s general recommendation 
XXIII concerning indigenous peoples, the Committee urges the State party to suspend 
implementation of the 1998 amendments and reopen discussions with the representatives of 
the Aboriginal and Torres Strait Islander peoples with a view to finding solutions 
acceptable to the indigenous peoples and which would comply with Australia’s obligations 
under the Convention.  

12. In the light of the urgency and fundamental importance of these matters, and taking into 
account the willingness expressed by the State party to continue the dialogue with the 
Committee over these provisions, the Committee decides to keep this matter on its agenda 
under its early warning and urgent action procedures to be reviewed again at its fifty-fifth 
session.67 

 
Australia was on CERD’s agenda again at its August 1999 and March 2000 sessions. The 
former concluded with adoption of Decision 2(55), which reaffirmed Decision 2(54) and, 
among others, sought Australia’s consent to conduct an on-site visit (the Summary Record is 
repeated in Annex F).68 The latter involved consideration of Australia’s periodic report and 
continuing consideration under the early warning procedure. CERD’s Concluding 
Observations contain the following references to native title and the amended Act:  
 

8. The Committee notes that, after its renewed examination in August 1999 of the 
provisions of the Native Title Act as amended in 1998, the devolution of power to legislate 

                                                                                                                                           
concerning the right of indigenous title holders to negotiate non-indigenous land uses – replacing the 
right to negotiate with a right of consultation. 
65 Decision 2 (54) on Australia, at para. 8. 
66 Ibid., at para. 9. 
67 Ibid., at 11 and 12. 
68 Decision 2(55) reads: 1. The Committee reaffirms the decisions concerning Australia which it took 

during its fifty-fourth session in March 1999.  
 2. In adopting those decisions, the Committee was prompted by its serious concern that, after having 

observed and welcomed over a period of time a progressive implementation of the Convention in 
relation to the land rights of indigenous peoples in Australia, the envisaged changes of policy as to 
the exercise of these rights risked creating an acute impairment of the rights thus recognized to the 
Australian indigenous communities. It considered in detail the information submitted and the 
arguments put forward by the State party.  

 3. The Committee takes note of the comments received from the State party which, in accordance 
with article 9, paragraph 2, of the Convention, will be included in the Committee’s annual report for 
1999 to the General Assembly.  

 4. The Committee decides to continue consideration of this matter, together with the tenth, eleventh 
and twelfth periodic reports of the State party, during its fifty-sixth session in March 2000.  
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over the ‘future acts’ regime has resulted in the drafting of state and territory legislation to 
establish detailed ‘future acts’ regimes which contain provisions reducing further the 
protection of the rights of native title claimants that is available under Commonwealth 
legislation. Noting that the Commonwealth Senate rejected on 31 August 1999 one such 
regime, the Committee recommends that similarly close scrutiny continue to be given to 
any other proposed state and territory legislation to ensure that protection of the rights of 
indigenous peoples will not be reduced further.  

9. Concern is expressed at the unsatisfactory response to Committee Decisions 2(54) 
(March 1999) and 2(55) (August 1999) and at the continuing risk of further impairment of 
the rights of Australia’s indigenous communities. The Committee reaffirms all aspects of 
its Decisions 2(54) and 2(55) and reiterates its recommendation that the State party ensure 
effective participation by indigenous communities in decisions affecting their land rights, 
as required under article 5(c) of the Convention and General Recommendation XXIII of the 
Committee, which stresses the importance of ensuring the ‘informed consent’ of 
indigenous peoples. The Committee recommends the State party to provide full 
information on this issue in the next periodic report.  

10. The Committee notes that the Parliamentary Joint Committee on Native Title and the 
Aboriginal and Torres Strait Islander Land Fund is conducting an inquiry into the 
‘Consistency of the Native Title Amendment Act 1998 with Australia’s international 
obligations under the Convention on the Elimination of all Forms of Racial Discrimination 
(CERD)’. It is hoped that the results will assist the State party to re-evaluate its response to 
Decisions 2(54) and 2(55) of the Committee. The Committee requests the State party, in 
accordance with the provisions of article 9, paragraph 1 of the Convention, to transmit the 
report of the Joint Parliamentary Committee inquiry to the Committee when it is tabled.69  

 
In addition to these points, a CERD member also requested information about legislation 
authorizing the building of the Hindmarsh Island Bridge, ‘which would entail the destruction 
of a sacred Aboriginal site, as well as information on plans for uranium mines that were likely 
to pollute the environment in areas habitually inhabited by Aboriginals, such as Beverley in 
south-western Australia’.70 
 
To conclude, while Australia has yet to change its policy on native title or to otherwise 
correct the defects noted by CERD in the amended Act, use of the early warning procedure 
by aboriginal peoples and NGO, as well as CERD’s conclusions, ensured that the issue was 
extensively discussed and debated in Australian media and prompted a formal investigation 
by the Australian Parliament. It also strengthened the criticisms of aboriginal peoples against 
the amended Act.71 It will be interesting to see how the issue is addressed when Australia 
presents its next periodic report in 2004. 

                                                 
69 Concluding Observations by the Committee on the Elimination of Racial Discrimination : Australia. 
19/04/2000, at paras. 8-10. 
70 Summary Record of the 1393rd Meeting. CERD/C/SR.1393 29 March 2000, at para. 58. 
71 See, (English only): http://www.faira.org.au/cerd/decisions.html for extensive collection of 
documents related to CERD’s treatment of Australia. 
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IX. The World Conference Against Racism, Racial 
Discrimination, Xenophobia and Related Intolerance 

On the last day of August 2001, the UN convened the World Conference Against Racism, 
Racial Discrimination, Xenophobia and Related Intolerance (WCAR) in Durban, South 
Africa. Although this was not the first major international conference on racial discrimination 
– two had been held previously in 1978 and 1983 – for obvious reasons it was of great 
interest to indigenous peoples. For equally obvious reasons it was also of great interest to 
CERD. 
 
In the preparatory meetings leading up to WCAR, CERD contributed a number of 
recommendations. With regard to indigenous peoples, it reaffirmed and recommended 
implementation of General Recommendation XXIII: 
 

22. Vulnerable groups are particularly exposed to racial or ethnic discrimination in many 
countries. In accordance with the Convention, State parties should pay special attention to 
the multi-faceted acts of discrimination which these groups may face.  

Recommendations 

23. With respect to indigenous populations, in particular, States parties should be invited, 
in conformity with CERD General Recommendation XXIII of 1997 to:  

(a)  Respect their identity, culture, history, language and traditions and their 
particular way of life; 

(b)  Provide them with an environment favourable to sustainable economic and social 
development;  

(c)  Ensure their effective participation in public life; 
(d)  Protect the right of indigenous populations to the acquisition and development of 

their lands and, should they have been deprived of their traditional lands, to take 
appropriate measures to return those lands to them; when restitution is 
impossible, to grant them adequate, equitable and rapid compensation.72  

 
Some of these points are reflected in the Declaration and Programme of Action adopted at 
WCAR. However, while the Declaration and Programme of Action do contain a number of 
important statements about indigenous peoples, their value has been diminished by inclusion 
of language that restricts the equal rights of indigenous peoples. Ironically, WCAR, a 
Conference against racism, choose to employ racially discriminatory language in its final 
documents (see para. 24 and explanation below). The language on indigenous peoples is as 
follows: 
 

                                                 
72 Contribution of the Committee on the Elimination of Racial Discrimination to the preparatory 
process for the World Conference against Racism, Racial Discrimination, Xenophobia and Related 
Intolerance. UN Doc. A/CONF.189/PC.2/13, 13 March 2001, at paras. 22-3. 
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Declaration 

22. We express our concern that in some States political and legal structures or 
institutions, some of which were inherited and persist today, do not correspond to 
the multi-ethnic, pluricultural and plurilingual characteristics of the population and, in 
many cases, constitute an important factor of discrimination in the exclusion of indigenous 
peoples;  

23. We fully recognize the rights of indigenous peoples consistent with the principles of 
sovereignty and territorial integrity of States, and therefore stress the need to adopt the 
appropriate constitutional, administrative, legislative and judicial measures, including those 
derived from applicable international instruments; 

24. We declare that the use of the term ‘indigenous peoples’ in the Declaration and 
Programme of Action of the World Conference against Racism, Racial Discrimination, 
Xenophobia and Related Intolerance is in the context of, and without prejudice to the 
outcome of, ongoing international negotiations on texts that specifically deal with this 
issue, and cannot be construed as having any implications as to rights under international 
law; 

39. We recognize that the indigenous peoples have been victims of discrimination for 
centuries and affirm that they are free and equal in dignity and rights and should not suffer 
any discrimination, particularly on the basis of their indigenous origin and identity, and we 
stress the continuing need for action to overcome the persistent racism, racial 
discrimination, xenophobia and related intolerance that affect them;  

40. We recognize the value and diversity of the cultures and the heritage of indigenous 
peoples, whose singular contribution to the development and cultural pluralism of society 
and full participation in all aspects of society, in particular on issues that are of concern to 
them, are fundamental for political and social stability, and for the development of the 
States in which they live; 

41. We reiterate our conviction that the full realization by indigenous peoples of their 
human rights and fundamental freedoms is indispensable for eliminating racism, racial 
discrimination, xenophobia and related intolerance. We firmly reiterate our determination 
to promote their full and equal enjoyment of civil, political, economic, social and cultural 
rights, as well as the benefits of sustainable development, while fully respecting their 
distinctive characteristics and their own initiatives;  

42. We emphasize that, in order for indigenous peoples freely to express their own 
identity and exercise their rights, they should be free from all forms of discrimination, 
which necessarily entails respect for their human rights and fundamental freedoms. Efforts 
are now being made to secure universal recognition for those rights in the negotiations on 
the draft declaration on the rights of indigenous peoples, including the following: to call 
themselves by their own names; to participate freely and on an equal footing in their 
country’s political, economic, social and cultural development; to maintain their own forms 
of organization, lifestyles, cultures and traditions; to maintain and use their own languages; 
to maintain their own economic structures in the areas where they live; to take part in the 
development of their educational systems and programmes; to manage their lands and 
natural resources, including hunting and fishing rights; and to have access to justice on a 
basis of equality;  

43. We also recognize the special relationship that indigenous peoples have with the land 
as the basis for their spiritual, physical and cultural existence and encourage States, 
wherever possible, to ensure that indigenous peoples are able to retain ownership of their 
lands and of those natural resources to which they are entitled under domestic law;  
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44. We welcome the decision to create the Permanent Forum on Indigenous Issues within 
the United Nations system, giving concrete expression to major objectives of the 
International Decade of the World’s Indigenous People and the Vienna Declaration and 
Programme of Action;  

45. We welcome the appointment by the United Nations of the Special Rapporteur on the 
situation of human rights and fundamental freedoms of indigenous people and express our 
commitment to cooperate with the Special Rapporteur;  

73. We recognize that a child belonging to an ethnic, religious or linguistic minority or 
who is indigenous shall not be denied the right, individually or in community with other 
members of his or her group, to enjoy his or her own culture, to profess and practise his or 
her own religion, or to use his or her own language; 

103. We recognize the consequences of past and contemporary forms of racism, racial 
discrimination, xenophobia and related intolerance as serious challenges to global peace 
and security, human dignity and the realization of human rights and fundamental freedoms 
of many people in the world, in particular Africans, people of African descent, people of 
Asian descent and indigenous peoples;73 

 
While the Declaration of WCAR and Programme of Action below, use the term ‘indigenous 
peoples’ thereby affirming the collective rights of indigenous peoples, paragraph 24 explicitly 
denies that the use of the term ‘peoples’ can be linked to other rights in international law, 
specifically the right of all peoples to self-determination. By failing to use the term 
‘indigenous peoples’, without qualification, the states who adopted the Declaration are 
discriminating against indigenous peoples by denying indigenous peoples equal rights to 
other peoples. What they have said in essence is that all peoples, except indigenous peoples, 
have the right to self-determination. 

Programme of Action 

15. Urges States: 

 (a) To adopt or continue to apply, in concert with them, constitutional, 
administrative, legislative, judicial and all necessary measures to promote, protect and 
ensure the enjoyment by indigenous peoples of their rights, as well as to guarantee 
them the exercise of their human rights and fundamental freedoms on the basis of 
equality, non-discrimination and full and free participation in all areas of society, in 
particular in matters affecting or concerning their interests;  

 (b) To promote better knowledge of and respect for indigenous cultures and heritage; 
and welcomes measures already taken by States in these respects;  

16. Urges States to work with indigenous peoples to stimulate their access to economic 
activities and increase their level of employment, where appropriate, through the 
establishment, acquisition or expansion by indigenous peoples of enterprises, and the 
implementation of measures such as training, the provision of technical assistance and 
credit facilities; 

                                                 
73 Declaration of the World Conference against Racism, Racial Discrimination, Xenophobia and 
Related Intolerance. In, Report of the World Conference against Racism, Racial Discrimination, 
Xenophobia and Related Intolerance. Durban, 31 August – 8 September 2001. UN Doc. 
A/CONF.189/12, pps. 13-24. 
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17. Urges States to work with indigenous peoples to establish and implement programmes 
that provide access to training and services that could benefit the development of their 
communities; 

18. Requests States to adopt public policies and give impetus to programmes on behalf of 
and in concert with indigenous women and girls, with a view to promoting their civil, 
political, economic, social and cultural rights; to putting an end to their situation of 
disadvantage for reasons of gender and ethnicity; to dealing with urgent problems affecting 
them in regard to education, their physical and mental health, economic life and in the 
matter of violence against them, including domestic violence; and to eliminating the 
situation of aggravated discrimination suffered by indigenous women and girls on multiple 
grounds of racism and gender discrimination; 

19. Recommends that States examine, in conformity with relevant international human 
rights instruments, norms and standards, their Constitutions, laws, legal systems and 
policies in order to identify and eradicate racism, racial discrimination, xenophobia and 
related intolerance towards indigenous peoples and individuals, whether implicit, explicit 
or inherent; 

20. Calls upon concerned States to honour and respect their treaties and agreements with 
indigenous peoples and to accord them due recognition and observance; 

21. Calls upon States to give full and appropriate consideration to the recommendations 
produced by indigenous peoples in their own forums on the World Conference; 

22. Requests States: 

 (a) To develop and, where they already exist, support institutional mechanisms to 
promote the accomplishment of the objectives and measures relating to indigenous 
peoples agreed in this Programme of Action; 

 (b) To promote, in concert with indigenous organizations, local authorities and 
non-governmental organizations, actions aimed at overcoming racism, racial 
discrimination, xenophobia and related intolerance against indigenous peoples and to 
make regular assessments of the progress achieved in this regard; 

 (c) To promote understanding among society at large of the importance of special 
measures to overcome disadvantages faced by indigenous peoples; 

 (d) To consult indigenous representatives in the process of decision-making 
concerning policies and measures that directly affect them;  

23. Calls upon States to recognize the particular challenges faced by indigenous peoples 
and individuals living in urban environments and urges States to implement effective 
strategies to combat the racism, racial discrimination, xenophobia and related intolerance 
they encounter, paying particular attention to opportunities for their continued practice of 
their traditional, cultural, linguistic and spiritual ways of life.74 

Finally, CERD adopted a General Recommendation relating to WCAR that relates to state 
obligations under ICERD. Under the heading ‘Measures to strengthen the implementation of 
the Convention’, this General Recommendation recommends the states-parties: 
 

                                                 
74 Programme of Action of the World Conference against Racism, Racial Discrimination, Xenophobia 
and Related Intolerance. In, Report of the World Conference against Racism, Racial Discrimination, 
Xenophobia and Related Intolerance. Durban, 31 August – 8 September 2001. UN Doc. 
A/CONF.189/12, pps. 30-31. 
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(f) To take into account the relevant parts of the Durban Declaration and Programme of 
Action when implementing the Convention in the domestic legal order, in particular in 
respect of articles 2 to 7 of the Convention; 

(g) To include in their periodic reports information on action plans or other measures they 
have taken to implement the Durban Declaration and Programme of Action at the national 
level.75 

This statement is relevant both for states when implementing and reporting on ICERD and for 
indigenous peoples when presenting supplementary reports or requests for early warning or 
emergency procedures. It is important because it directly incorporates the language on 
indigenous peoples adopted at WCAR into the work of CERD and goes some way to further 
elaborating state obligations under ICERD. 

                                                 
75 General Recommendation XXVIII – Follow-up to the World Conference against Racism, Racial 
Discrimination, Xenophobia and Related Intolerance. 19/03/2002, at para. 1(I)(f-g). 
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X. Useful Contact 

The Anti-Racism Information Service (ARIS) was created to widen public knowledge of 
ICERD and of the work of CERD. Based in Geneva, it aims to serve national and regional 
indigenous and non-governmental organisations (NGOs), human rights groups and 
individuals that are not represented at the United Nations. It does so by:  
 
• making official United Nations documents available to them;  

• informing them that their countries’ reports will be discussed at a forthcoming session 
and of the possibilities of submitting information to the expert members of the CERD;  

• assisting them (in the countries that have ratified the Convention and that are overdue in 
presenting reports to CERD) in their lobbying efforts with governments;  

• reporting to them on the outcome of the discussion of their governments’ reports.  
Apart from the country report prepared by ARIS after the session, they may also ask for 
the official report that has been adopted by the UN General Assembly;  

• encouraging human rights groups in the countries that have not accepted Article 14 of the 
Convention (which allows individual complaints) to exert pressure on their governments 
to do so;  

• assisting human rights groups (in those countries that have accepted Article 14 of the 
Convention) with the procedure to be followed in filing individual complaints with the 
Office of the High Commissioner for Human Rights;  

• sending UN press releases, immediately after discussion by CERD, to the major news 
media in the countries concerned. 

Address: 

ARIS 
14, avenue Trembley  
1209 Geneva – Switzerland  
Tel. (+ 41 22) 740 35 30  
Fax. (+ 41 22) 740 35 65 
Email: aris@antiracism-info.org 
Web Site: http://www.antiracism-info.org 
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XI. Annexes 

A. General Recommendation XXIII on Indigenous Peoples 

Fifty-first session (1997)* 
 
1. In the practice of the Committee on the Elimination of Racial Discrimination, in particular in 
the examination of reports of States parties under article 9 of the International Convention on the 
Elimination of All Forms of Racial Discrimination, the situation of indigenous peoples has always 
been a matter of close attention and concern. In this respect, the Committee has consistently 
affirmed that discrimination against indigenous peoples falls under the scope of the Convention 
and that all appropriate means must be taken to combat and eliminate such discrimination. 
 
2. The Committee, noting that the General Assembly proclaimed the International Decade of 
the World’s Indigenous Peoples commencing on 10 December 1994, reaffirms that the provisions 
of the International Convention on the Elimination of All Forms of Racial Discrimination apply to 
indigenous peoples. 
 
3. The Committee is conscious of the fact that in many regions of the world indigenous peoples 
have been, and are still being, discriminated against and deprived of their human rights and 
fundamental freedoms and in particular that they have lost their land and resources to colonists, 
commercial companies and State enterprises. Consequently, the preservation of their culture and 
their historical identity has been and still is jeopardized. 
 
4. The Committee calls in particular upon States parties to: 

 (a) Recognize and respect indigenous distinct culture, history, language and way of life as 
an enrichment of the State’s cultural identity and to promote its preservation; 

 (b) Ensure that members of indigenous peoples are free and equal in dignity and rights and 
free from any discrimination, in particular that based on indigenous origin or identity; 

 (c) Provide indigenous peoples with conditions allowing for a sustainable economic and 
social development compatible with their cultural characteristics; 

 (d) Ensure that members of indigenous peoples have equal rights in respect of effective 
participation in public life and that no decisions directly relating to their rights and interests 
are taken without their informed consent; 

 (e) Ensure that indigenous communities can exercise their rights to practise and revitalize 
their cultural traditions and customs and to preserve and to practise their languages.  

 
5. The Committee especially calls upon States parties to recognize and protect the rights of 
indigenous peoples to own, develop, control and use their communal lands, territories and 
resources and, where they have been deprived of their lands and territories traditionally owned or 
otherwise inhabited or used without their free and informed consent, to take steps to return those 
lands and territories. Only when this is for factual reasons not possible, the right to restitution 
should be substituted by the right to just, fair and prompt compensation. Such compensation 
should as far as possible take the form of lands and territories. 
 

                                                 
* Contained in document A/52/18, annex V. 
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6. The Committee further calls upon States parties with indigenous peoples in their territories to 
include in their periodic reports full information on the situation of such peoples, taking into 
account all relevant provisions of the Convention. 
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B.  Excerpt of the Summary Record on the 1235th Meeting of 
CERD Concerning Paragraph 4(d) of General 
Recommendation XXIII76 

Paragraph 4 (d)  
66. Mr. ABOUL-NASR said that indigenous people should be on an equal footing with all other 
citizens and that their consent should be required in all matters, not just those directly relating to 
them.  

67. Mr. WOLFRUM agreed with Mr. Aboul-Nasr and pointed out that the sentence had two 
different parts, the first dealing with general participation in all aspects of public life and the 
second narrowing the focus to their consent in matters directly relating to them. He cited the 
cautionary case of a community in Greenland which had been consulted about the proposed 
relocation of their village but had eventually had their objection to it overruled and their village 
removed. If the sentence addressed only the question of participation on an equal footing, it would 
not provide for situations in which indigenous peoples might be consulted but still not be required 
to give their consent before a final decision was taken, sometimes with adverse effect for them.  

68. The CHAIRMAN said, in keeping with Mr. Wolfrum’s reasoning that the sentence dealt 
with two separate issues, that if the two parts of the sentence were to be kept separate, then ‘. . . 
public life . . .’ should be followed by ‘. . . and that no decisions are taken directly relevant to 
them without their informed consent’.  

69. Mr. DIACONU raised the point that the idea of consent implied the right to veto, which was 
not in conformity with the spirit of ILO Convention No. 169, which was based, rather, on the idea 
of consultation through the appropriate channels. In some cases, such as the one cited by Mr. 
Wolfrum, there was cause to insist on prior consensus but there were many other cases where a 
small community could hinder the taking of decisions that would be of benefit to all citizens. The 
Committee should be careful not to innovate in that regard.  

70. Mr. AHMADU said that he would welcome the participation and informal consensus of 
indigenous peoples but did not think that their consent should be required since it implied their 
right to a veto.  

71. Mr. van BOVEN said that due account of the issue had been taken in the drafting of ILO 
Convention No. 169 and that a compromise solution had been found in the term ‘consultation’, 
which in fact had not satisfied many indigenous peoples. It was also true, although he had 
subscribed to that wording, that requiring consent might amount to allowing for a veto. ‘Informed 
participation’ might be more acceptable as being much stronger than consultation and avoiding 
the problem that an implied veto might cause.  

72. Mr. ABOUL-NASR said that the Committee was faced with a different situation from the 
one addressed in the ILO Convention and was therefore not bound to use the same wording. In the 
recommendation there needed to be a distinction between two situations: one concerning all the 
citizens of a country and another concerning indigenous peoples directly. In the latter case, they 
should have the right of veto and the text, as drafted, dealt adequately with the issue.  

73. Mr. SHAHI said that the paragraph dealt with participation in public life and that a 
requirement for ‘informed consent’ would give indigenous people too much say in national 
affairs. He preferred the formulation ‘active participation’ or ‘active consultation’.  

                                                 
76 Summary record of the 1235th meeting : Algeria, Democratic Republic of the Congo, Mexico, 
Poland. 05/08/97. CERD/C/SR.1235, 5 August 1997, paras. 66-86.  
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74. Mr. WOLFRUM said that the situation of indigenous people was not the same as that of 
minorities. Indigenous people had occupied the country before the arrival of the majority group, 
and were often fighting for the very acknowledgment of their existence.  

75. The intention of the draft was to ensure that indigenous people were duly involved in 
decisions which directly affected them, rather than in national affairs as a whole. He did not like 
the word ‘consultation’, which did not imply that indigenous people had any actual say in the final 
decision; nor did he like ‘informed participation’, because the word ‘participation’ was used 
earlier in the paragraph without qualification. He preferred the original term ‘consent’.  

76. Mr. YUTZIS agreed that indigenous people should have more say in matters which affected 
them directly. In Latin America, in fact, indigenous people were sometimes the majority 
population in the country, but they were nevertheless often excluded from decisions which 
affected them. He also preferred the word ‘consent’.  

77. Mr. VALENCIA RODRIGUEZ said that it was important to distinguish the first part of the 
subparagraph, which dealt with public life in general and the participation of all citizens, from the 
second part, which dealt with decisions directly affecting indigenous people. In the second part of 
the sentence, he felt that ‘consent’ was the appropriate word to use, or, if that was the preference 
of the Committee, ‘participation’. In any case, the text under discussion was a general 
recommendation which did not have the legal implications of a treaty or convention.  

78. Mr. DIACONU said that he could foresee complaints from States parties if the Committee 
appeared to be advocating a right of veto for indigenous peoples over the central Government’s 
decisions. He suggested the following formulation: ‘ensure that members of indigenous peoples 
have equal rights in respect of effective and informed participation in public life, in particular 
when decisions are taken that are directly relevant to them’.  

79. Mr. AHMADU asked for a specific example of such a decision.  

80. Mr. WOLFRUM said that one such example might concern an area of swampland inhabited 
by indigenous people, which was drained without their being consulted, so that they were forced 
to change their way of life completely. In many cases, the indigenous people were not the owners 
of the land, but had used it for generations. It was therefore only fair that they should have some 
say in the decision. Recent legislation in Australia stipulated that mines could not be sunk in land 
occupied by the Aborigines without their consent.  

81. He did not agree with Mr. Diaconu’s proposal. In the first part of the paragraph, it was taken 
for granted that indigenous peoples had the same rights to participate in public life as any other 
citizen, and there was no need to plead for special treatment for them there.  

82. Mr. GARVALOV said that the two terms ‘consent’ and ‘participation’ meant entirely 
different things. If indigenous peoples were to give their ‘consent’, they must agree to the 
proposal; they could ‘participate’ and express their approval or disapproval, without actually 
having any power over the final decision. He preferred the word ‘consent’.  

83. The CHAIRMAN pointed out that the whole of paragraph 4 was phrased as a 
recommendation to States parties, which they were under no obligation to accept.  

84. Mr. SHAHI said that the phrase ‘decisions directly relevant to them’ was too vague.  

85. Mr. van BOVEN suggested instead ‘decisions directly relating to their rights and interests’.  

86. The CHAIRMAN read out the following amended version of the subparagraph: ‘ensure that 
members of indigenous peoples have equal rights in respect of effective participation in public 
life, and that no decisions directly relating to their rights and interests are taken without their 
informed consent’. He took it that that was acceptable to the Committee.  
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C. States that have Accepted the Competence of CERD under 
Article 14(1) 

State/Etat/Estado* Entry into force 
Algeria/Algérie/Argelia 12/9/1989 
Australia/Australie/Australia 28/1/1993 
Austria/Autriche/Austria 20/02/2002 
Azerbaijan/Azerbaïdjan/Azerbaijan 27/9/2001 
Belgium/Belgique/Bélgica 10/10/2000 
Brazil/Brésil/Brasil 17/06/2002 

Bulgaria/Bulgarie/Bulgaria 12/5/1993 
Chile/Chili/Chile 18/5/1994 
Costa Rica/Costa Rica/Costa Rica 8/1/1974 
Cyprus/Chypre/Chipre 30/12/1993 
Czech Republic/République Tchèque/ República Checa 11/10/2000 
Denmark/Danemark/Dinamarca 11/10/1985 
Ecuador/Equateur/Ecuador 18/3/1977 
Finland/Finlande/Finlandia 16/11/1994 
France/France/Francia 16/8/1982 
Germany/Allemagne/Alemania 30/8/2001 
Hungary/Hongrie/Hungría 13/9/1990 
Iceland/Islande/Islandia 10/8/1981 
Ireland/Irelande/Irlandia 29/12/2000 
Italy/Italie/Italia 5/5/1978 
Luxembourg/Luxembourg/Luxemburgo 22/7/1996 
Malta/Malte/Malta 16/12/1998 
Mexico/Mexique/Mexico 15/03/2002 
Monaco/Monaco/Monaco 6/11/2001 

Netherlands/Pays-Bas/Países Bajos 10/12/1971 
Norway/Norvège/Noruega 23/1/1976 
Peru/Pérou/Perú 27/11/1984 
Poland/Pologne/Polonia 1/12/1998 
Portugal/Portugal/Portugal 2/3/2000 
Republic of Korea/République de Corée/República de Corea 5/3/1997 
Russian Fed./Fédération de Russie/Federación de Rusia 1/10/1991 
Senegal/Sénégal/Senegal 3/12/1982 
Slovakia/Slovaquie/Eslovaquia 17/3/1995 
Slovenia/Slovénie/Eslovenia 10/11/2001 

South Africa/Afrique du Sud/Sudáfrica 9/1/1999 
Spain/Espagne/España 13/1/1998 
Sweden/Suède/Suecia 6/12/1971 
The Former Yugoslav Republic of Macedonia/ Ex-République Yougoslave de 
Macédoine /Ex República Yugoslava de Macedonia 22/12/1999 
Ukraine/Ukraine/Ucrania 28/7/1992 
Uruguay/Uruguay/Uruguay 11/9/1972 
Yugoslavia/Yougoslavie/Yúgoslavia 27/6/2001 
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D. Decision 2 (54) on Australia : Australia. 18/03/99.  
 A/54/18,para.21(2). (Decision) 

1. Acting under its early warning procedures, the Committee adopted decision 1(53) on 
Australia on 11 August 1998 (A/53/18, para. 22), requesting information from the State party 
regarding three areas of concern: proposed changes to the 1993 Native Title Act; changes of 
policy as to Aboriginal land rights; and changes in the position or function of the Aboriginal and 
Torres Strait Islander Social Justice Commissioner. The Committee welcomes the full and 
thorough reply of the Government of Australia to this request for information (CERD/C/347). The 
Committee also appreciates the dialogue with the delegation from the State party at the 
Committee’s 1323rd and 1324th meetings to respond to additional questions posed by the 
Committee in regard to the State party’s submission.  

2. The Committee received similarly detailed and useful comments from the Acting Aboriginal 
and Torres Strait Islander Social Justice Commissioner of the Australian Human Rights and Equal 
Opportunity Commission, the Aboriginal and Torres Strait Islander Commission and members of 
Parliament.  

3. The Committee recognizes that, within the broad range of discriminatory practices that have 
long been directed against Australia’s Aboriginal and Torres Strait Islander peoples, the effects of 
Australia’s racially discriminatory land practices have endured as an acute impairment of the 
rights of Australia’s indigenous communities.  

4. The Committee recognizes further that the land rights of indigenous peoples are unique and 
encompass a traditional and cultural identification of the indigenous peoples with their land that 
has been generally recognized.  

5. In its concluding observations on the previous report of Australia, the Committee welcomed 
the attention paid by the Australian judiciary to the implementation of the Convention (A/49/18, 
para. 540). The Committee also welcomed the decision of the High Court of Australia in the case 
of Mabo v. Queensland, noting that, in recognizing the survival of indigenous title to land where 
such title had not otherwise been validly extinguished, the High Court case constituted a 
significant development in the recognition of indigenous rights under the Convention. The 
Committee welcomed, further, the Native Title Act of 1993, which provided a framework for the 
continued recognition of indigenous land rights following the precedent established in the Mabo 
case.  

6. The Committee, having considered a series of new amendments to the Native Title Act, as 
adopted in 1998, expresses concern over the compatibility of the Native Title Act, as currently 
amended, with the State party’s international obligations under the Convention. While the original 
Native Title Act recognizes and seeks to protect indigenous title, provisions that extinguish or 
impair the exercise of indigenous title rights and interests pervade the amended Act. While the 
original 1993 Native Title Act was delicately balanced between the rights of indigenous and non-
indigenous title holders, the amended Act appears to create legal certainty for Governments and 
third parties at the expense of indigenous title.  

7. The Committee notes, in particular, four specific provisions that discriminate against 
indigenous title holders under the newly amended Act. These include the Act’s ‘validation’ 
provisions; the ‘confirmation of extinguishment’ provisions; the primary production upgrade 
provisions; and restrictions concerning the right of indigenous title holders to negotiate non-
indigenous land uses.  

8. These provisions raise concerns that the amended Act appears to wind back the protections 
of indigenous title offered in the Mabo decision of the High Court of Australia and the 1993 
Native Title Act. As such, the amended Act cannot be considered to be a special measure within 
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the meaning of articles 1(4) and 2(2) of the Convention and raises concerns about the State party’s 
compliance with articles 2 and 5 of the Convention.  

9. The lack of effective participation by indigenous communities in the formulation of the 
amendments also raises concerns with respect to the State party’s compliance with its obligations 
under article 5(c) of the Convention. Calling upon States parties to ‘recognize and protect the 
rights of indigenous peoples to own, develop, control and use their common lands, territories and 
resources,’ the Committee, in its general recommendation XXIII, stressed the importance of 
ensuring ‘that members of indigenous peoples have equal rights in respect of effective 
participation in public life, and that no decisions directly relating to their rights and interests are 
taken without their informed consent’.4  

10. While welcoming the State party’s recognition of the important role that has been played by 
the Human Rights and Equal Opportunity Commission, the Committee also notes with concern 
the State party’s proposed changes to the overall structure of the Commission, abolishing the 
position of the Aboriginal and Torres Strait Islander Social Justice Commissioner and assigning 
those functions to a generalist Deputy President. The Committee strongly encourages the State 
party to consider all possible effects of such a restructuring, including whether the new Deputy 
President would have sufficient opportunity to address in an adequate manner the full range of 
issues regarding indigenous peoples that warrant attention. Consideration should be given to the 
additional benefits of an appropriately qualified specialist position to address these matters, given 
the continuing political, economic and social marginalization of the indigenous community of 
Australia.  

11. The Committee calls on the State party to address these concerns as a matter of utmost 
urgency. Most importantly, in conformity with the Committee’s general recommendation XXIII 
concerning indigenous peoples, the Committee urges the State party to suspend implementation of 
the 1998 amendments and reopen discussions with the representatives of the Aboriginal and 
Torres Strait Islander peoples with a view to finding solutions acceptable to the indigenous 
peoples and which would comply with Australia’s obligations under the Convention.  

12. In the light of the urgency and fundamental importance of these matters, and taking into 
account the willingness expressed by the State party to continue the dialogue with the Committee 
over these provisions, the Committee decides to keep this matter on its agenda under its early 
warning and urgent action procedures to be reviewed again at its fifty-fifth session.  
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E.  Summary record of the 1323rd meeting : Australia. 19/03/99. 
CERD/C/SR.1323. (Summary Record) 

Prevention of Racial Discrimination, including Early Warning Measures and 
Urgent Action Procedures (Agenda item 3) (continued)  

Australia (CERD/C/347)  

1. At the invitation of the Chairman, Mr. Goledzinowski, Mr. Orr and Ms. Bicket (Australia) 
took places at the Committee table.  

2. Mr. GOLEDZINOWSKI (Australia) referred the Committee to the announcement of the 
appointment of William Jonas as the Aboriginal and Torres Strait Islander Social Justice 
Commissioner with the Human Rights and Equal Opportunity Commission for a period of five 
years starting on 6 April.  

3. In 1998, his Government had invited the Special Rapporteur on Contemporary Forms of 
Racism, Racial Discrimination, Xenophobia and Related Intolerance of the Sub-Commission on 
Prevention of Discrimination and Protection of Minorities to visit Australia. Originally planned 
for May 1998, the visit had had to be postponed, but since then, the Special Rapporteur had 
indicated that, given certain positive developments in Australia, to which he had also referred in 
his report to the General Assembly in 1998, a visit to Australia was currently of low priority and 
was unlikely in 1999.  

4. Mr. ORR (Australia) recalled that in 1992, the High Court of Australia had handed down its 
Mabo decision, which for the first time had recognized the traditional land rights, known as native 
title rights, of Australia’s indigenous people. From the time of British settlement in 1788 until the 
Mabo decision, common law had held that Australia’s indigenous people had no such rights. 
Australia had been said to be terra nullius, i.e. land belonging to no one. The Mabo decision had 
overturned that great injustice. The Court’s decision had to a large extent been based on 
international legal thinking, including on racial discrimination. But although the Court had held 
that native title rights had survived the acquisition of sovereignty by the British, it had also found 
that native title had been extinguished during the gradual development of the colony by the 
construction of public works, such as roads and schools, and by grants to settlers, such as freehold 
and leasehold grants. As the judges in the Mabo case had noted, the dispossession of Australia’s 
indigenous people and the extinguishment of their rights had underwritten the development of the 
nation.  

5. The Native Title Act, passed by the Commonwealth Parliament in 1993, had sought to 
incorporate the law of native title into Australian law. It had drawn a distinction between the past 
and the future: for the past, it had sought to validate past acts of Governments which might have 
been invalid because of the existence of native title, in particular acts which had taken place after 
1975, when the Racial Discrimination Act had been passed to implement of Australia’s 
obligations under the International Convention on the Elimination of All Forms of Racial 
Discrimination. Tragic as the past dispossession of Australia’s indigenous people had been, in the 
Government’s view it was not possible to undo those events. Rather, the question of their validity 
had been put aside, albeit with compensation payable for the effect of that validation on any 
native title rights. At the same time, the Native Title Act had significantly restricted the future 
extinguishment of native title. The so-called ‘freehold test’ had been introduced, freehold 
being the highest form of title to land under Australian law, and to a large extent the Native Title 
Act had provided that native title-holders should be accorded the same rights as freeholders.  

6. The Act had created a special ‘right to negotiate’, referred to during the debate as a special 
measure, although some regarded it as a provision of substantive equality for native title-holders. 
That was a procedure which was not available to other landholders in Australia and had to do with 
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mining or compulsory acquisition of native title land. It had provided for notification of native 
title-holders and others, good-faith negotiation, a determination by an independent specialist 
body, the National Native Title Tribunal, and a limited overriding power for ministers. The right 
to negotiate had been open not only to people who had a determined claim to native title, but also 
to credible claimants, as a response to the problem that, since recognition of native title had come 
very late, it had been unclear where native title had existed and who had held it. The Act had 
introduced a process for obtaining a determination of native title from a special body, the National 
Native Title Tribunal, and the Federal Court, placing emphasis on mediation in resolving native 
title disputes. It had also established Aboriginal and Torres Strait Islander representative bodies to 
assist persons in making their claims to native title; those bodies were funded. Finally, the Act had 
set up a Land Fund, which would grow to a guaranteed capital base of 1.3 billion Australian 
dollars, to enable indigenous people who had been dispossessed and whose native title rights had 
been extinguished to purchase land.  

7. On the basis of the Mabo decision and the Native Title Act, it had been estimated that about 
39 per cent of Australia – i.e. vacant Crown land or land in respect of which there had been no 
other significant interests – could be claimed under native title, the assumption being that native 
title might be equivalent in such cases to ownership of the land. But it had also been assumed that 
in about 60 per cent of Australia, native title could not be obtained or claimed, because it had been 
extinguished by past acts of government over the 200 years of colonization.  

8. The Wik decision, handed down by the High Court in 1996, concerned pastoral leases, which 
were a type of grant made by Governments to third parties allowing them to carry on pasturing 
and, in some cases, agricultural and other primary-production activities. In that decision, the High 
Court had found that the grant of a pastoral lease in the past had not necessarily extinguished 
native title rights to the land concerned. Instead, native title-holders and pastoral lessees could 
coexist on pastoral lease land. That decision had raised a number of issues. Firstly, pastoral leases 
concerned about 40 per cent of Australian land. Therefore, added to the other 39 per cent, native 
title claims could be made to about 79 per cent of Australia. Secondly, on pastoral lease land, it 
was clear that native title might not amount to full ownership of that land, because the native title 
owners shared the land with the pastoral lessees. There were two coexisting rights, neither of 
which amounted to full ownership. Thirdly, although the decision had established basic principles, 
it had not dealt in detail with the relationship between the native title-holders and the pastoral 
lessees on pastoral lease land, which had remained unclear. Those issues had had to be addressed, 
as had a range of other questions that had arisen over the several years during which the Native 
Title Act had been in force.  

9. The Native Title Amendment Bill had consequently been proposed by the Government to 
deal with issues raised by the Wik decision and in connection with the implementation of the 
Native Title Act. The passage of the Native Title Amendment Act had been controversial. There 
had been extensive consultation with stakeholders, and in the course of the parliamentary debate 
the Government had accepted many changes, some of which had been beneficial to indigenous 
interests. During the drafting of the Native Title Amendment Act, Australia had been alive to its 
obligations under the Convention.  

10. The Native Title Amendment Act adopted in July 1998 had its own validation regime. Prior 
to the Wik decision, many State, Territory and, to some extent, Commonwealth Governments had 
assumed that native title to pastoral lease land had not existed. The Commonwealth Government 
had regarded that assumption as legitimate, because it was based on statements by the High Court, 
the Federal Court and the National Native Title Tribunal, and on the Native Title Act itself, debate 
on the legislation and other sources. Pursuant to the Wik decision, those statements had proved to 
be false, but the Government’s position had been that the remedy had not been to invalidate grants 
made to persons on the basis of such a false assumption or to try to undo past events, but to 
validate a limited range of acts which had occurred in the period between the entry into force of 
the Native Title Act and the Wik decision, to offer compensation to native title-holders if their 
rights had been affected by that validation, to provide a measure of notification and to allow for 
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some agreements to be reached on compensation. The validation regime under the Native Title 
Amendment Act was very limited, much more so than in the Native Title Act itself, essentially 
dealing as it did with grants of mining leases for pastoral lease land, and it was unlikely that it 
would extinguish any native title rights. In the Government’s view, the validation regime had a 
legitimate object, was not arbitrary and had minimal impact on native title rights.  

11. The second point in the Native Title Amendment Act worth noting was the confirmation of 
the extinguishment regime. The Government’s policy had been to bring greater certainty to those 
areas in which native title had been extinguished in the past and those in which native title could 
continue to exist and could be claimed. The implementation of that policy would avoid costly, 
divisive litigation which on the basis of common law principles would not deliver benefits to 
native title-holders. The determinations made as to which areas and types of grants should be 
confirmed to extinguished native title had been made on the basis of the Wik and Mabo decisions.  

12. The Commonwealth Government had rejected many proposals from States and Territories to 
confirm extinguishment in other areas. In particular, it had rejected proposals that it should 
confirm the wholesale extinguishment of native title on pastoral lease land, arguing that it would 
be contrary to the Wik decision and to its obligations under the Convention and the Racial 
Discrimination Act. The confirmation regime implemented in the Native Title Amendment Act 
meant that 79 per cent of Australia could be claimed by native title-holders. If in the future it 
became clear that inappropriate grants or actions had been included in the confirmation regime, 
the Act allowed them to be removed from the regime.  

13. The Commonwealth Government had itself proposed amendments to the Native Title Act 
incorporating parliamentary opposition and indigenous concerns about some aspects originally 
included in the confirmation regime: the position of national parks and Crown-to-Crown grants, 
for instance, was left to common law. Further, the amended Native Title Act included provisions 
which allowed native title claims to be made to land where there had been extinguishment once 
the extinguishing act had disappeared or been done away with, for example in the case of a road 
or a school that was no longer needed. Similarly, section 47 (b) of the Native Title Amendment 
Act allowed native title to be claimed where freehold or leasehold grants had been made which 
might have extinguished native title, but where those grants no longer existed. That position was 
much more beneficial to native title-holders than the general common law.  

14. Lastly, the Government had retained the Land Fund, which enabled indigenous people to 
purchase land to which they had a special attachment but where there had been extinguishment of 
native title.  

15. The Native Title Amendment Act recognized that native title issues should be resolved not 
by adversarial litigation but by agreements, and contained many provisions for facilitating 
agreements between native title-holders and farmers and pastoralists, miners and Governments.  

16. In response to issues left unresolved by the Wik decision, the Native Title Amendment Act 
further provided basic rules on the relationship between native title-holders and pastoral lessees 
on pastoral lease land. In so doing, the Government sought to strike a balance between the two 
sets of rights. Its policy was that henceforth the agreement provisions in the Native Title 
Amendment Act should be used by pastoral lessees and native title-holders to establish the basis 
for their coexisting rights.  

17. When the Act had been passed, the assumption had been that native title would exist chiefly 
on vacant Crown land where native title rights would amount to full ownership, and the right to 
negotiate had been developed in that context. The Government believed that the full right to 
negotiate was not necessarily appropriate where native title was only a coexisting right. It had 
been suggested by some that the Act allowed for the full removal of all native title rights with 
regard to mining and compulsory acquisition on pastoral lease land. That was not so: although the 
Act had been passed in 1998, the full right to negotiate continued in many cases to exist for 
pastoral lease land. But the Act allowed States and Territories to introduce alternative negotiation 
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regimes, in particular for pastoral lease land, which must meet certain criteria. As originally 
proposed by the Government, the Bill had stipulated that States and Territories should be able to 
introduce regimes which gave native title-holders on pastoral lease land the same rights as 
pastoral lessees. However, the Government had eventually changed its position to allow for the 
unique features of native title and the fact that the interests and rights of native title-holders were 
not the same as those of pastoral lessees. Hence, section 43 of the amended Act contained a 
checklist of criteria that States and Territories must meet to replace the right to negotiate on 
pastoral lease land with their own regime. Those requirements included notification of native title-
holders, representative bodies and claimants, an opportunity to contest the mining or compulsory 
acquisition, the possibility of consultation, in particular to minimize the effect of the mine on 
native title rights, and a decision on the mine by an independent person. In addition, alternative 
regimes must be approved by the Commonwealth Minister and could be rejected by the 
Commonwealth Parliament.  

18. The Native Title Act, as amended by the Native Title Amendment Act, continued to protect 
native title rights and respected the Mabo and Wik decisions. It did not seek to undo the past or 
remedy the historic dispossession of indigenous people in Australia, but tried to provide some 
certainty about where there had been extinguishment and remedies for the future which would 
enable native title-holders to claim land, and, with the help of the Land Fund, to purchase land, 
notwithstanding extinguishment. As amended, the Act significantly limited any future 
extinguishment of native title and sought to incorporate native title rights into Australian law. It 
maintained much of the right to negotiate. It allowed claims to be made over 79 per cent of 
Australia, and a significant part of Australia had in fact been claimed in more than 880 claims 
currently being processed.  

19. The Committee had raised the question of proposed changes to land rights law in Australia, 
which he took to mean the Northern Territory Aboriginal Land Rights Act. A report 
commissioned on that legislation had suggested making substantial changes to the Act. The 
Government would carefully consider the recommendations.  

20. Concerning the Aboriginal and Torres Strait Islander Social Justice Commissioner, he 
observed that the functions of that position had not changed, but that, following a review of the 
work of the Human Rights and Equal Opportunity Commission, the Government had put forward 
legislation to restructure it, conferring the current functions of the Aboriginal and Torres Strait 
Islander Social Justice Commissioner on the Commission as a whole. Other specialist positions 
would be dealt with in the same way. The Government’s decision to abolish ‘portfolio-specific 
commissioners and confer their duties on more generalist deputy presidents was aimed at 
addressing the perception that the Commission was too focused on protecting those sections of the 
community for whom a specific commissioner existed, often to the detriment of other 
disadvantaged sections of the community. One of the deputy presidents would have responsibility 
for racial discrimination and social justice issues. The Government recognized the practical 
importance and symbolic significance of monitoring, educational and reporting functions in 
relation to the human rights of indigenous Australians and remained committed to ensuring that 
they could be effectively performed by the Commission.  

21. The CHAIRMAN said that, in the light of the many communications received from non-
governmental organizations (NGOs) and other groups, as well as from individuals, he was 
convinced that the Committee had been right to adopt its decision 1 (53).  

22. Ms. McDOUGALL (Country Rapporteur) welcomed the detailed report of Australia and 
expressed her appreciation for the assistance and detailed submissions she had received from the 
Australian authorities. A number of NGO submissions had likewise been useful.  

23. Australia’s two largest groups of indigenous peoples, the Aboriginals and Torres Strait 
Islanders, together accounted for some two per cent of the country’s total population of 18.3 
million. The Aboriginals had lived in Australia for at least 50,000 years, while the Torres Strait 
Islanders had lived in the islands for around 10,000 years. Numbering between 300,000 and 
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1,000,000 at the time of European settlement in 1788, the Aboriginal population had dropped 
dramatically until the twentieth century as a result of the disease, displacement, repression, brutal 
treatment and socio-cultural disruption caused by the settlers. As many as 100,000 Aboriginal 
children -the ‘lost generation’ – had been separated from their parents in order to be brought up 
with ‘civilized’ values. Until 1967, the First Peoples of Australia had been denied citizenship and 
voting rights and had not even been counted in official censuses. Since then, however, serious 
steps had been taken by the Government to address the social, health and economic risks to the 
Aboriginal peoples, including, for example, the establishment of special agencies such as the 
Office of Aboriginal Affairs, the Aboriginal and Torres Strait Islander Commission and the 
Human Rights and Equal Opportunity Commission.  

24. Despite those efforts, which the Committee welcomed, indigenous persons continued to fare 
dramatically worse than the non-indigenous population in the areas of health, education, housing, 
criminal justice, employment and job training, as the Government itself had acknowledged in its 
previous report.  

25. Australia’s land practices represented the worst example of racially motivated impairment of 
native rights. The doctrine of terra nullius had made it possible for settlers to obtain full legal 
recognition of their property rights, in complete disregard for Aboriginal interests and the cultural 
value of their traditional land distribution system. The nineteenth-century policy of ‘reserving’ 
some land for indigenous people could not make up for the massive displacement of the 
continent’s inhabitants from their homeland.  

26. In 1992, in a landmark case, Mabo v. Queensland, the High Court had ruled that the terra 
nullius doctrine was unconstitutional and violated the Racial Discrimination Act of 1975, which 
had been enacted in part to fulfil Australia’s obligations under the Convention. To undervalue 
indigenous law and custom while recognizing British common law property rights had been ruled 
unlawfully discriminatory. The Government had constantly justified its actions by invoking the 
standard of common law. Under that standard, however, native title was a vulnerable property 
right and other land titles were better protected against interference or forced alienation. Common 
law was therefore racially discriminatory. The response of the Australian Government to the 
Mabo decision had been to pass the Native Title Act 1993, which had established a system to 
recognize native title claims through the National Native Title Tribunal, a measure that the 
Committee had welcomed when it had considered Australia’s previous report.  

27. The original Act had allowed ‘validation’ of prior land dealings that might have been invalid 
under the Racial Discrimination Act. Because such validation had been deemed racially 
discriminatory, the Act had provided two key protections for native title with respect to future 
land dealings: the ‘freehold standard’, which required native title to be treated in the same way as 
freehold title, and a ‘right to negotiate’ over certain land use in the future – notably mining. It was 
the inclusion of those protections for the future that had enabled indigenous groups to support the 
Act despite its discriminatory provisions relating to the past. In 1993, the Committee had accepted 
that the Act, described by Australia as a ‘special measure’ under articles 1, 4 and 22, was 
compatible with the Convention.  

28. Native title-holders had won another apparent victory in 1996, with a ruling in the Wik 
Peoples v. Queensland case that a government grant of pastoral lease did not necessarily 
extinguish native title over the area in question. However, the definition of valid extinguishment 
under the Act had remained unclear and, under pressure from, in particular, mining interests. 
Parliament had passed the Native Title Amendment Act 1998, a piece of legislation that had 
aroused strong criticism on the grounds that most of its provisions focused on the extinguishment 
and impairment of native title.  

29. Notwithstanding the Government’s arguments justifying the amendments, notably on 
grounds of its interpretation of the Wik case, she had concluded that the central goals and 
compromises underpinning the original Act – the protection and recognition of native title and the 
establishment of mechanisms affirming the Mabo decision – bore little relation to the amended 
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Act, which appeared in many ways to wind back the protections offered by the Mabo and Wik 
decisions. The Wik decision appeared to hold that a pastoral lease did not necessarily 
extinguish native title; that native title could coexist with pastoral leases; and that, in a conflict 
between a pastoral lease and native title, the pastoral lease would prevail to the extent of the 
inconsistency. She asked whether that was a fair reading of the High Court decision. She also 
wondered why, given the limited nature of pastoral leases, the Wik decision should cause so much 
uncertainty.  

30. A central question was whether the amended Act had unsettled the compromise between the 
rights of native title-holders and non-native title-holders reached in the original Act, giving 
greater weight to non-native title even with respect to future land uses. The four main 
criticisms of the amended Act related to the validation of otherwise invalid past acts; the 
‘confirmation of extinguishment’; the primary production upgrade; and restriction of the right to 
negotiate. In addition, the amended Act set the registration test at a high threshold, which would 
probably make it more difficult for claimants to assert native title rights, including the right to 
negotiate future land use.  

31. The amended Act validated certain encroachments on native title that had occurred between 
the date of the original Act and the Wik decision, despite the fact that many of those acts might 
have been invalid under the original Act and under Wik. Was it correct that many of the actions 
thus validated could have been invalid under Wik? Was it not fair to say that Wik required a case-
by-case analysis rather than the blanket validation approach established in the amended Act, 
since, under Wik, non-native title prevailed over native title only to the extent of the 
inconsistency? Had the Social Justice Commissioner not issued warnings that, if non-native title-
holders acquired their rights after Mabo and the original Act without investigating the possibility 
of coexisting native title, they would do so at their own risk? Did the blanket retrospective 
validation not reward those who had ignored such warnings? Were the provisions not 
discriminatory in validating acts and providing for extinguishment only in relation to native title 
and not in relation to other forms of title – and with no countervailing benefit to be obtained on 
the basis of which the amendments could be considered ‘special measures’ under the Convention?  

32. The amended Act also contained provisions confirming and listing in a Schedule certain land 
holdings as ‘previous exclusive possession acts’, which were deemed to extinguish all native title 
claims. Despite the Government’s assertion that the aim of those provisions was to reflect 
common law but make lengthy case-by-case determination unnecessary, she believed that they in 
fact encroached on common law native title protections because, first, they deemed that certain 
tenures extinguished native title where at common law they would not; and second, such 
confirmed tenures extinguished native title for ever, regardless of whether the non-native tenure 
continued. That denial of any possibility of reversion of native title interests following the end of 
an exclusive possession lease appeared to go beyond the High Court’s intentions in Wik: native 
title-holders could claim compensation but not ownership. Was reversion in fact possible, as the 
Government representative had appeared to indicate? The report stated that just terms 
compensation was assured where there had been no prior common law extinguishment and it gave 
an overall impression of minimal impact – only 7.7 per cent of Australia – but it appeared in fact 
to be a sweeping divestment of native rights.  

33. Did the delegation agree with her assessment that the common law recognition of native title 
was itself discriminatory and therefore did not, on its own, comply with the Government’s 
obligations under the Convention? Was it correct that Wik required at least a case-by-case 
analysis of what tenures were inconsistent with native title and to what degree, and that a clear 
legislative intention was required to extinguish native title? Did Wik not require the opposite of 
the blanket extinguishment of native title established under Schedule 4? She wondered how the 
Government saw the recent Miriuwung and Gajerrong case, in which a federal court in Western 
Australia had found that many titles listed in the Schedule to the amended Act did not extinguish 
native title at common law. If that decision was correct, would it not mean that the amendments 
had given rise to even greater discrimination and divestment than was the case under common 
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law? What had been the nature of the consultation with indigenous peoples over which tenures 
were to be included in the Schedule? Was it correct that the effect of the provisions was solely to 
divest native title-holders while having no similar impact on non-native title-holders and how was 
that consistent with the Government’s obligations under the Convention?  

34. The amended Act allowed pastoral leaseholders to upgrade the range of primary production 
activities permitted on their leaseholds, regardless of the possible effect of such activities on 
coexisting native title interests and without the consent of a native title-holder. Since primary 
production activities involved far more intensive land use (logging or quarrying, for example) 
than pastoral activities, and thus might transform the nature of the lease and reduce the possible 
extent of coexistence with native title, those provisions appeared to discriminate against native 
title-holders by granting unwarranted preference to the interests of non-native title-holders. 
Holders of non-native title property interests coexisting with pastoral leases would not be affected 
in the same way, since, as she understood it, primary production upgrades were not authorized on 
the land of non-native title-holders without their consent. According to the Social Justice 
Commissioner, the provisions seriously eroded the benchmark of equality central to the original 
Act; the expansion of pastoralists’ rights and corresponding restriction of native title-holders’ 
rights, together with the confirmation and validation provisions, would constitute the greatest 
single and explicit impairment of native title in Australian history. She asked what the 
Government’s response was to that comment. She also inquired whether the primary production 
upgrade provisions did not eliminate the freehold standard guaranteed for the future under the 
original Act and return indigenous title-holders to the position of inequality.  

35. The original Act had granted native title-holders the right to negotiate ‘permissible future 
acts’ relating mainly to mining exploration and production and to the compulsory acquisition of 
the land by the Government for the benefit of a third party – a major compromise between native 
and non-native title-holders’ interests. Far from merely streamlining or re-working the right to 
negotiate provisions, as claimed by the Government, the amended Act fundamentally altered the 
right by rescinding altogether the right to negotiate in certain circumstances, most importantly in 
relation to land exploration and mining activities and by allowing States and Territories to replace 
the right to negotiate with a lesser right of consultation and objection that did not require the 
Government to act in good faith; nor did it make the validity of the grant being sought subject to 
proper consultation. The right to consult and object was clearly a lesser procedural right.  

36. The indigenous communities’ consent had been critical to the legitimacy of the original Act. 
The Government report noted that, in developing its response to Wik, too, it had undertaken 
extensive consultation with all interest groups (para. 31). The Committee would welcome 
additional information concerning that consultation process in the light of conflicting information 
suggesting that indigenous representatives had been marginalized during the legislative process 
and had totally rejected the final legislation. A lack of effective participation by indigenous people 
in that process could be a cause for concern with respect to Australia’s compliance with its 
obligations under the Convention. In its General Recommendation XXIII, on indigenous peoples, 
the Committee had stressed that no decisions directly relating to their rights and interests should 
be taken without their informed consent.  

37. What steps had the Government taken to ensure the effective participation of indigenous 
peoples and had their ‘informal consent’ been obtained? How had the Government determined 
that their interests were adequately incorporated given that the Social Justice Commissioner, the 
Aboriginal and Torres Strait Islands Commission and the National Indigenous Working Group 
had opposed the amended legislation?  

38. One of the omissions in the report was the failure to provide an explicit analysis of the 
compatibility of the amended Act with Australia’s obligations under the Convention, although it 
did state that the new Act must be construed subject to the provisions of the 1975 Racial 
Discrimination Act (RDA). Australia must be commended for incorporating the provisions of the 
Convention into domestic legislation through the RDA. However, the principle of parliamentary 
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sovereignty made the provisions of the RDA inferior to subsequent conflicting legislation of the 
Federal Parliament, including the original and the amended Native Title Act, and State legislation 
authorized by the amended Act was also immune from challenge based on the RDA. She based 
that view on the High Court’s decision in the case of Western Australia v. Commonwealth that 
‘the general provisions of the Racial Discrimination Act must yield to the specific provisions of 
the Native Title Act in order to allow those provision a scope for operation’, a ruling reached in 
spite of section 7 of the Act intended to ensure that the RDA would be controlling in the 
interpretation of the Native Title Act. An amendment that would have effectively given the 
provisions of the Racial Discrimination Act precedence over those of the Native Title Act had not 
been adopted, meaning that where the Act authorized activities in conflict with the RDA, those 
activities would be valid under Australian law, even though they breached Australia’s 
international obligations.  

39. What was the legal effect of the High Court’s decision in the Western Australia v. 
Commonwealth case? Could the delegation comment on the statement in the Australian 
Government’s submission that nothing in the Native Title Act as amended affected the operation 
of the RDA, and on her understanding that section 7 of the amended Act might not provide 
protection against discrimination where a provision of the amended Act or legislation authorized 
by it discriminated against native title-holders? How did the Government define ‘substantive 
equality’ as opposed to ‘formal equality’ and did the Government consider that the Convention 
did not require substantive equality? What was the Government’s definition of a ‘special measure’ 
as provided for under articles 1.4 and 2.2 of the Convention and how would that apply to the 
amended Act? One stated reason for amending the Native Title Act had been to create legal 
certainty after the Wik decision; could that not have been done by favouring native title over non-
native title? Why was it that in every case the discrimination was against Aboriginal claims and in 
favour of other interests?  

40. Regarding the proposed replacement of the Aboriginal and Torres Strait Islander Social 
Justice Commissioner and the Race Discrimination Commissioner by a deputy president of the 
Human Rights and Equal Opportunity Commission, would the latter’s budget and powers be 
equivalent to those currently allocated to the two separate posts? What justification was there for 
any reduction in authority and resources in so important an area? She noted that a new Social 
Justice Commissioner had just been appointed but the Acting Social Justice Commissioner, in her 
submission to the Committee, had observed that ‘given the continued disproportionate rate of 
indigenous incarceration, the disproportionate numbers of Aboriginal and Torres Strait Islander 
people who die in police and prison custody, [and] the chronic and distinct disadvantage of 
Indigenous Australians as demonstrated by all social indicators, it may be considered that the 
continued existence of an appropriately qualified, specialist position to report on the exercise and 
enjoyment of human rights by Aboriginal and Torres Strait Islander people falls within the 
characterization of a special measure required to comply with Australia’s obligations under [the 
Convention]’. A comment on that observation in the light of the legislation currently being passed 
would be welcome.  

41. Mr. Sherifis took the Chair.  

42. Mr. DIACONU said that the difficulties adduced in paragraphs 26 to 29 of the report as 
justification for amending the Native Title Act had been mainly technical, and none were the fault 
of the indigenous people. The purpose of the amended Act was in fact not to remedy the technical 
difficulties but to ensure certainty and the enforceability of acts potentially rendered invalid 
because of the existence of native title; in other words, it protected the claims of other groups to 
maintain the validity of their title to property when it ran counter to native title. The criteria for 
the registration of titles were exorbitant; indigenous persons had to show that they could establish 
property rights and prove that those rights had not meanwhile been infringed by other means. 
Negative proof was very difficult to establish in law.  
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43. Regarding confirmation of title (paras. 37 to 40), any previous change in title could lead to 
the extinguishment of a claim, and that included use at any time under residential, pastoral, 
commercial or community leases. Was the 21 per cent of land excluded by the confirmation 
regime the area in which indigenous populations actually lived and had their cultural links? If the 
79 per cent potentially claimable was desert area, the offer was not a just one. The figures in 
paragraph 59 (ii) on coexisting native title on pastoral leases – over 40 per cent of Australia’s 
landmass – further limited indigenous people’s claims and their right to land use. He would like 
clarification of the geographical issues involved.  

44. Regarding agreements on use of native title land, all agreements were permitted, even those 
which led to the extinguishment of native title. It was too easy to conclude such agreements and 
thus lose native title. Was it not possible to protect indigenous persons from concluding such 
agreements? In Europe, for instance, the Sami held property under community title and therefore 
one individual could not sell property but required the agreement of the entire community, which 
effectively protected the community’s land tenure.  

45. Regarding competing claims between indigenous and non-indigenous persons, the Act 
increased the inequalities between the different groups. To what extent were the traditional rights 
of indigenous people affected by the provisions of the Act? That was the Committee’s starting 
point: the special relationship between the Aboriginals, their culture and way of life, and the land. 
Native property rights should not simply be given the same protection as any other property rights 
but should be subject to special protection measures; anything else was tantamount to not 
protecting them. What did paragraph 55 mean by stating that States and Territories could replace 
the right to negotiate with ‘their own regimes’, bearing in mind that the right to negotiate afforded 
protection not provided by procedural rights? A new balance needed to be struck between all 
rights and interests in Australia. Perhaps renewed negotiations with the Aboriginal community 
would be necessary in order to review the Act and its procedures for implementation so as to find 
a balance which would also protect the rights of the Aboriginal. The Aboriginal people only asked 
that all laws and their provisions should be neither discriminatory in intention nor in fact against 
the Aboriginal population.  

46. Mr. BANTON said that he would confine his comments to consideration of whether 
anything in the amendments to the Native Title Act constituted a violation of the State party’s 
obligations under articles 2 and 5 of the Convention, proceeding from the premise that Aboriginal 
land rights derived from the pre-colonial period and were recognized at common law and could 
validly be extinguished. Those rights were now recognized in international norms. Moreover, a 
Canadian precedent suggested that there might be a common law obligation upon a Government 
to act in good faith and in the best interests of its indigenous peoples. Aboriginal Australians 
might have a right to effective participation in decision-making about their rights, in accordance 
with article 2.1 (c) and (e) of the Convention and the Committee’s General Recommendations 
XXI and XXIII. The Aboriginal and Torres Strait Islander Commission and others had maintained 
that the national interest entailed the protection of the indigenous heritage; if that claim was not 
accepted he would like to know the reasons for rejecting it. The question of possible violation 
was immediate; in August 1998 the Queensland Government had extinguished in perpetuity 
possible native title over 12 per cent of the State’s territory.  

47. On the right to negotiate, some of the changes required more justification, such as the 
removal of the right with respect to the intertidal zone, the granting of mining rights by 
governments and the provisions for expediting government approval for changes in land use. 
Some future acts concerning primary production, management of waters and airspace, renewal 
and extensions, reservations and leases and facilities for services to the public, would be valid 
without any right to negotiate. The restriction of claims to those already on the register was a 
significant restriction of the right to negotiate. Those were serious diminutions of a common law 
right protected by international law, and they failed to recognize substantive rights. Some of the 
changes might be improvements but much would depend on the interpretation of statutes and 
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rules; the major change was that the indigenous peoples no longer trusted in the Government’s 
good faith.  

48. Provisions for the validation of intermediate-period acts appeared to be formally 
discriminatory in that they bore only upon native title and not upon other cases of potential 
invalidity. The powers conferred upon the governments by the amended Act were greater than 
those needed to implement the Wik decision, embodied new policies and prevented any revival of 
native title on the expiry of a non-exclusive tenure. He had heard that in New South Wales time 
limits were being imposed for the registration of claims, which made it difficult for claimants to 
have the necessary investigations carried out to obtain evidence for native title. The ‘confirmation 
of extinguishment’ provisions failed to accord native title-holders equality before the law since 
they bore only upon indigenous persons and affected titles that could well have been left 
undisturbed, such as those listed in the document submitted by the Australians for Native Title 
and Reconciliation (ANTAR) movement.  

49. The definition of primary production purposes was very broad and apparently included no 
meaningful requirements for consultation or negotiation with native title-holders. He would 
welcome comments on the ANTAR claims (p. 25, para. 3 of the ANTAR submission), that 
primary production provisions discriminated against native title-holders in terms of prior consent 
for the granting of grazing or irrigation rights.  

50. Apparently 60 per cent of the aboriginal population would be unable to register any claims. 
The Aboriginals’ ancestral land rights had already been extinguished. In those circumstances, the 
compatibility of the amendments with Australia’s obligations under the Convention was 
questionable.  

51. Mr. YUTZIS said that the volume of documentation available to the Committee showed the 
importance of the issue, which should be considered not only from the legal standpoint but also in 
the context of the suffering endured by the Aboriginal people in the past and their continued 
vulnerability today, as evidenced by the number of Aboriginals in prisons and the difficulties 
which they, like other vulnerable groups the world over, had in asserting their rights and proving 
their claims. Paragraph 29 of the report acknowledged that Aboriginal representative bodies were 
unable to deal with subjects affecting them, on account of their lack of explicit powers and 
functions.  

52. Regarding the issue of coexisting native title, the Australian representative had referred to 
coexisting interests rather than coexisting rights; which prevailed, rights or interests? Paragraph 
57 mentioned indigenous groups’ concern that pastoral lessees might attempt to prevent native 
title claimants from continuing access to the lessee’s land for conducting traditional activities, and 
stated that, conversely, some pastoralists were concerned that native title claimants with no prior 
access would try to gain access despite having a weak claim. Without prejudging the issue, he 
said that the paragraph showed an imbalance between the situation of pastoral lessees and that of 
native title claimants – a recurring problem throughout the report. There was too much emphasis 
on requests for proof of title for registration, with registration requirements weighted against 
native title. He drew the State party’s attention to paragraph 5 of the Committee’s General 
Recommendation on the rights of indigenous peoples and requested details of the measures being 
taken to comply with that obligation.  

53. Turning to the role of the Social Justice Commissioner, he noted that another structure was 
being created to deal with the same issues; had the indigenous institutions been consulted, why 
was the State apparently making a unilateral decision, and what had been the reasons for such a 
decision?  

54. Mr LECHUGA HEVIA said that the amendment to the existing legislation governing the 
indigenous population of Australia had major implications for their way of life, livelihood and 
traditional land rights. The Government’s claim that the Aboriginal population would benefit from 
the Native Title Amendment Act 1998 was rejected by the indigenous people themselves. He 
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asked the delegation to comment in general terms on NGO allegations that the Act, as amended, 
had undermined certain advantages acquired by the Aboriginal population in recent years and 
upset the balance between indigenous and non-indigenous interests to the benefit of the latter. To 
what extent had indigenous access to traditional land forming part of their ancestral heritage been 
curtailed? By all accounts, the Aboriginal population had not been properly consulted on the 
amendments to the Native Title Act, which had allegedly been weighted in favour of non-native 
title-holders. The Committee had received communications from two Members of Parliament 
representing the opposition Labour Party who considered that the new measures were racially 
discriminatory.  

55. Mr. VALENCIA RODRÍGUEZ said it was understandable that the Native Title Amendment 
Act should arouse strong emotions in Australia’s indigenous population, which had now been 
rendered more vulnerable. He associated himself with the comments of the Country Rapporteur 
and other members of the Committee.  

56. Ms. ZOU Deci said that the initial impression she had received from NGO material was that 
the Australian Government was pursuing a retrogressive policy. The indigenous population was 
being deprived through legislation of rights it had previously enjoyed. She gathered from the 
media that the ‘One Nation’ political party openly advocated racial discrimination and 
xenophobia. Such conduct was a flagrant breach of the Convention and called for strong action by 
the Government against such manifestations of racism and xenophobia and in defence of its 
victims.  

57. Ms. SADIQ ALI said that the Committee linked the obligation of non-discriminatory respect 
for indigenous culture to the question of control over land. She appealed to the Australian 
authorities to negotiate an amicable settlement to the issue.  

58. Mr. GOLEDZINOWSKI (Australia) said that the Special Rapporteur of the Sub-
Commission, addressing the United Nations General Assembly in November 1998, had drawn 
attention to the setback experienced by the ‘One Nation’ party, whose leader had lost her seat in 
the Australian Federal Parliament in the October 1998 elections. He had welcomed the efforts by 
the population of Queensland and the Federal Government to reduce the influence of the party, 
which opposed the official policy of multiculturalism and ethnic and cultural diversity. 
Immediately after the elections, the Australian Prime Minister had undertaken to promote an 
authentic reconciliation with the Aboriginal population in the context of the centenary 
celebrations of the Australian Federation. A new ministerial portfolio with responsibility for 
reconciliation had been created to that effect. The Government had also established a National 
Multicultural Advisory Council and launched a ‘Living in Harmony’ programme designed to 
support community awareness of racial, cultural, social and religious diversity.  

59. Mr. ORR (Australia) said that he would address the Committee’s general concerns before 
replying to specific questions at the next meeting.  

60. Articles 2 and 5 of the Convention were interpreted in Australia as placing a twofold 
obligation on States parties: to prohibit racial discrimination and guarantee equality, and to take 
temporary affirmative action when circumstances so warranted in order to ensure racial equality. 
However, judgements concerning analogous circumstances and the appropriateness of different 
treatment could only be made on a case-by-case basis. International law, as understood by 
Australia, recognized that fact by according States a margin of appreciation in their 
implementation of principles of non-discrimination. However, the margin of appreciation in cases 
of racial discrimination was narrow. In Australia’s view, the recognition of common-law native 
title rights more than 200 years after the settlement of the country was a field in which some 
margin of appreciation, especially in regard to historical actions, was permissible. He would 
address the issue as to whether Australia could undo discriminatory actions that had occurred 
during the period between settlement and the 1992 Mabo decision at the next meeting.  
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61. Australia was aware of the importance, from the point of view of its obligations under the 
Convention, of ensuring that decisions regarding treatment, for example under the Native Title 
Amendment Act, were not arbitrary but had an objectively justifiable aim and used proportionate 
means. The Convention had been incorporated into domestic legislation through the 1975 Racial 
Discrimination Act. Australia’s interpretation of that Act was informed by but not dependent on 
international law. It placed more emphasis on formal equality than substantive equality, the only 
exception being cases where special measures were appropriate. As a result, there was some 
divergence between the two approaches in the Australian judicial system.  

62. The fact that the Native Title Amendment Act dealt primarily with native title rights, i.e. land 
and water rights arising from the traditional laws of Australia’s indigenous people as recognized 
by common law, and not with the rights of others with land and water interests under common 
law or statute law, did not, in Australia’s view, make the Act discriminatory. Rather, it was 
necessary to examine the overall substantive impact of the original and amended Native Title Acts 
and other relevant legislation and the balance that had been struck between various rights and 
interests. It should be recognized that past acts, however discriminatory, could not be undone, 
although their impact could be mitigated by present and future policies.  

63. The Government had attempted, following the Wik decision, to obtain some form of 
consensus on reconsideration of the Native Title Act. It had consulted stakeholders, including 
indigenous representatives, published its proposals, sought and considered comments at a number 
of stages, and allowed extensive parliamentary debate. It had accepted a large number of 
amendments to the bill, many taking into account comments by the opposition, minor parties and 
indigenous representatives. The final version had not met the concerns of the indigenous 
representatives but it had also failed to meet the concerns of other stakeholders such as 
pastoralists, miners and some States and Territories.  

64. He agreed with the Country Rapporteur’s summary of the Wik decision. Pastoral leases were 
a traditional form of grant by the Government. While it had previously been assumed that such 
grants extinguished native title rights, the High Court had ruled that they did not necessarily 
extinguish all such rights. The Government’s assumption that pastoral leases did not extinguish 
native title was actually more generous than the Wik decision. The Government also took the 
position that native title could coexist with pastoral leases. He agreed with the Country 
Rapporteur that, where there was a conflict between the rights of pastoralists and those of native 
title-holders, the former prevailed but only to the extent of the inconsistency. It was difficult to 
establish, however, what the implications were for particular pastoral leases and native title-
holders. The rights of a pastoral lessee were not always clearly identifiable from the lease. They 
varied considerably from one part of the country to another because responsibility for land law lay 
with the States and Territories rather than with the Commonwealth Government. At all events, 
although the High Court and common-law position was that the rights of pastoral lessees 
prevailed, that was not necessarily the position adopted in the Native Title Act itself. It had been 
argued that the Act had reversed the previous position and accorded priority to native title-
holders. In the Government’s view, the Wik decision had created considerable confusion 
regarding the rights of pastoral lessees and native title-holders where the two coexisted. One of 
the purposes of the Native Title Amendment Act had been to clarify the situation.  
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F. Summary record of the 1353rd Meeting : Australia. 23/08/99 
CERD/C/SR.1353. (Summary Record) 

Prevention of Racial Discrimination, including Early Warning Measures and 
Urgent Action Procedures (Agenda item 3) (continued) 

Australia (CERD/C/347; HRI/CORE/1/Add.44; CERD/C/55/Misc.31/Rev.1 and Rev.2) 

1. The CHAIRMAN invited the Committee to review the situation in Australia, further to its 
discussion of the issue at its fifty-fourth session in March 1999, when the Committee had adopted 
decision 2 (54). The Government of Australia had commented on the decision, as was its right 
under article 9, paragraph 2, of the Convention, and had asked for its comments to be annexed to 
the Committee’s report to the General Assembly. Australia’s latest periodic report had been 
received and was scheduled for consideration by the Committee at its fifty-sixth session, under the 
regular procedure for consideration of State party reports. 

2. Ms. McDOUGALL (Country Rapporteur) reviewed the events which had led to the 
Committee’s adoption of decision 1 (53) in August 1998 and 2 (54) in March 1999. At its 
previous session, the Committee had discussed invitations it had received from members of the 
Australian Senate and Parliament (i.e. not official invitations from the Government) to visit 
Australia (CERD/C/SR.1332, paras. 1-4). It had decided that, provided the Government had no 
objection, three members of the Committee would undertake the visit. However, the Committee 
had been informed by a letter from the Australian Permanent Mission in April 1999 that the 
Government considered that ‘the proposed visit should not proceed’. 

3. Since the previous session, the Committee’s recommendations in decision 2 (54) had not 
been acted upon, and there had been no progress in the matter. Indeed, amendments to the Native 
Title Act were being brought into effect within the jurisdictions of the various States and 
Territories of Australia. The rights of indigenous Australians were being weakened, and it seemed 
increasingly likely that they would permanently lose significant land title rights. 

4. She invited the Committee to consider a draft decision prepared by herself and six other 
members, contained in document CERD/C/55/Misc.31/Rev.1. The draft reaffirmed the 
Committee’s decision 2 (54), noted that the Government’s comments on that decision would be 
included in the Committee’s annual report to the General Assembly, noted further that the tenth, 
eleventh and twelfth periodic reports of Australia would be considered at the fifty-sixth session in 
March 2000 and reiterated the Committee’s readiness to visit Australia and to continue its 
dialogue with the Government. 

5. Mr. BANTON (Rapporteur) said that chapter II of the Committee’s report to the General 
Assembly, dealing with prevention of racial discrimination, including early warning and urgent 
procedures, would consist of an introduction, a section A listing the decisions adopted, including 
decision 2 (54) on Australia, and a section B giving Australia’s comments on the decision. 
Paragraph 4 of the draft decision should perhaps be amended to read: ‘comments ... will be 
annexed to the Committee’s annual report .’... 

6. Speaking as a member of the Committee, he said that, following the Committee’s discussion 
of the situation in Australia at its previous session, the Attorney-General of Australia, in a press 
statement dated 19 March, had stated: ‘The Committee’s comments are an insult to Australia’. 
Criticism by other senior figures had included a statement that the Committee had not recorded 
the substance of the Government’s submission, which revealed a misunderstanding of the 
Committee’s mandate. Australian officials had provided the Committee with a great deal of help, 
particularly on legal issues but it was also true that there had been unprecedented diplomatic 
representations on the issue. The response from non-governmental organizations (NGOs) had also 
been considerable. 
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7. Given the Committee’s workload, it might not be able to consider the periodic report of 
Australia at the next session, which would be most unfortunate in the circumstances. He 
considered that the Committee should concentrate on information submitted in writing: any visit 
by members to Australia was purely incidental.  

8. The Committee had adopted decision 2 (54), and the Government of Australia had 
commented on it: the Committee could say no more at present, particularly since Australia’s next 
periodic report had now been submitted. He could support the draft decision now proposed, but he 
was concerned that delegates to the General Assembly would not gain a sufficient understanding 
of the situation from those two texts. It was regrettable that the Committee’s report could not have 
been made more informative. Perhaps the Committee might find a way of making the main issues 
clear, within its procedural constraints.  

9. The issues concerned were the following. Firstly, Australia had given effect to its obligations 
under the Convention through the Racial Discrimination Act of 1975, which was the only national 
standard for non-discrimination in Australian law. The Native Title Amendment Act devolved 
many of the responsibilities for issues connected with native title to the level of individual States, 
so that there was now no one legal instrument which the courts might apply to invalidate 
discriminatory provisions. Judicial protection had been replaced by administrative protections, 
and it would become more difficult for many individuals to obtain justice. Australia had thus 
diminished the obligations it had assumed on ratifying the Convention in a way which he believed 
to be without parallel.  

10. Secondly, native title depended on the traditional laws of the indigenous people, which went 
back to the pre-colonial period. There was evidence that serious violations of human rights, 
including genocide, had been committed against the indigenous people during the colonization of 
Australia. It could take a people several generations to overcome the trauma of such experiences 
before they could compete on equal terms with those who had escaped them. The Australian 
representative at the Committee’s fifty-fourth session had stated that Australia placed more 
emphasis on formal equality than substantive equality (CERD/C/SR.1323, para. 61), but formal 
equality could not reflect the special position of indigenous peoples with respect to native title.  

11. In reply to a question by the CHAIRMAN, Ms. McDOUGALL (Country Rapporteur) said 
that she had no comment to make about any possible financial implications of paragraph 6 of the 
draft decision, which dealt with a possible visit by Committee members to Australia. 

12. Mr. van BOVEN said that the many communications received by the Committee since its 
March session from NGOs in Australia, the comments from the Australian Government under 
article 9, paragraph 2, of the Convention and the communication sent to Committee members by 
the Aboriginal and Torres Strait Islander Social Justice Commission presented and evaluated the 
amendments to the Native Title Act in many different ways, but he had learned nothing to alter 
his opinion that the Committee’s decision 2 (54) had been justified. 

13. The Committee’s special interest in the 1975 Racial Discrimination Act and the Native Title 
Act, and the Committee’s own General Recommendation XXIII (51) of 1997 concerning 
indigenous peoples, had prompted its request, under article 9, paragraph 1, of the Convention, for 
further information about the subsequent amendments to the Native Title Act. The prevention and 
early warning procedure was intended not to incriminate a State party, but as a means of 
monitoring and constructive dialogue.  

14. Unlike other members, he had not received the letter from the Australian Permanent Mission, 
although he had been contacted informally. As he understood it, the Government’s position was 
that the Committee should not participate in complex domestic negotiations which sought to 
reconcile diverse but legitimate interests. However, if that debate involved the fundamental rights 
of peoples, it should take into account relevant international treaties, which meant that the 
Committee, as the custodian of the Convention, should also be involved. He looked forward to 
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continuing the dialogue with the Australian Government during the consideration of Australia’s 
next periodic report in March 2000.  

15. As to the role of the General Assembly, it could assess the Committee’s work but could not 
instruct it as a superior or parent body, for the Committee’s members were independent experts. If 
the General Assembly wanted information on the matter under consideration it was readily 
available in decision 2 (54), in the comments on it by the Australian Government, which would be 
annexed to the Committee’s annual report to the Assembly, and in the summary records of the 
Committee’s discussions over two sessions. 

16. Mr. DIACONU noted that the matter was a subject of great contention in Australia itself, 
where the move towards restrictive legislative amendments had been countered by calls for repeal 
or revision of the amendments in the hope that an acceptable solution could be reached. The 
Committee’s decision 2 (54) had asked the State party to reopen discussion with the Aboriginal 
groups, in keeping with its obligations under the Convention. In order to facilitate that dialogue, 
the Committee should defer its own substantive discussions until the March session in 2000. 

17. The draft decision before the Committee, being a procedural one, could be much briefer. He 
would propose starting with paragraph 3, simply reaffirming its earlier decision, moving on to 
paragraph 2, which gave the reasons for it, and concluding with paragraphs 4 and 5. He would 
omit paragraph 1 since the text of the earlier decision was to be found in its report, and he would 
delete paragraph 6, counter-productive in its insistence that Australia should invite the Committee 
to visit the country. 

18. The CHAIRMAN, speaking in his personal capacity, supported the course proposed by Mr. 
Diaconu. 

19. Mr. de GOUTTES, speaking as a sponsor of the draft decision, said that the draft was itself a 
compromise text and the fruit of long discussion among the sponsors. The very difficult domestic 
debate in Australia was not a purely domestic one, as Mr. van Boven had correctly pointed out; 
and the Committee had to take a position on it and to deplore Australia’s criticism of its March 
decision. He believed the draft decision was balanced, in that it both reaffirmed the March 
decision and its various provisions and affirmed that the Government’s periodic report would be 
considered in March 2000. Paragraph 6, to which Mr. Diaconu objected, was open, of course, to 
amendment, but it too was simply a reaffirmation of an earlier Committee decision. The aim had 
been to reach consensus.  

20. Ms. McDOUGALL (Country Rapporteur) said that paragraph 6 did not refer to decision 2 
(54) proper but to a decision taken in the course of the debate on 19 March. Its wording was not 
controversial for it simply expressed the Committee’s interest and readiness to visit Australia. She 
recalled that NGOs had stressed the importance of direct acquaintance with a broader segment of 
opinion, and that the Committee had also received invitations from the Australian Senate and 
from members of Parliament, among others. She hoped that the Committee would reaffirm all its 
earlier positions. 

21. Mr. RECHETOV said that, although he had fully concurred in the Committee’s earlier 
decision and agreed that the Committee had to continue to follow developments, he was opposed 
to highlighting peripheral points rather than the basic issue, which was Australia’s regression in 
the observance of specific human rights of indigenous people. A visit by the Committee was 
being made into a separate issue in paragraph 6, as if it were on a par with the rights of the 
Aboriginal people. The paragraph would complicate the continued monitoring of developments, 
and a visit would achieve nothing but to draw local media attention to a few Committee members 
and add a further mass of material to the voluminous information already under consideration. He 
believed that the Committee should examine the whole matter in the context of Australia’s 
periodic report, at which time it would make the necessary criticism. 

22. Mr. SHAHI observed that the main points made by Australia in its comments on decision 2 
(54) had been its complaint that the Committee had not considered the Government’s explanations 
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on their merits, had not grasped the complexity of the issues involved and had inappropriately 
considered the subject under its emergency procedures, and that the 1998 Native Title 
Amendment Act was not discriminatory. He endorsed the remarks made by Mr. van Boven in 
connection with the recent official letter sent to certain members. 

23. The Government’s contentions calling the Committee’s judgement and competence into 
question would be reproduced in an annex to the Committee’s report to the General Assembly but 
the report itself would give no indication of why the Committee had concluded that there had not 
been an equitable balance of rights and interests in Australia, and that would be confusing to the 
Assembly. In the context of the draft decision, he proposed that paragraph 5 should not simply 
state that Australia’s tenth to twelfth periodic reports were scheduled to be considered during the 
March session of the following year, but that the Committee would address the State party’s 
comments during its consideration of those periodic reports. 

24. Mr. YUTZIS, stressing the importance of debating a subject with serious repercussions for 
the various Australian parties involved, who had the actual responsibility in the matter, said that 
the Committee’s earlier pronouncements had been appropriate and that the draft decision now 
before the Committee was balanced, and reasonable in its estimation of what the Committee could 
do. It could, of course, be revised in the light of the debate. He himself did not agree that 
paragraph 6 put pressure on Australia or was an expression of self-importance, but thought it 
should be taken as a gesture of good will. 

25. The CHAIRMAN suggested meeting informally in an open-ended working group to try to 
draft a consensus text. 
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G. States parties to the International Convention on the 
Elimination of All Forms of Racial Discrimination (162) as at 
23 August 2002* 

 
State party Date of receipt of the 

instrument of ratification 
or accession 

Entry into force 

  
Afghanistan  6 July 1983a  5 August 1983 
Albania 11 May 1994a 10 June 1994 
Algeria 14 February 1972 15 March 1972 
Antigua and Barbuda 25 October 1988a 24 November 1988 
Argentina  2 October 1968  4 January 1969 
   
Armenia 23 June 1993a 23 July 1993 
Australia 30 September 1975 30 October 1975 
Austria  9 May 1972  8 June 1972 
Azerbaijan 16 August 1996a 15 September 1996 
Bahamas  5 August 1975b  4 September 1975 
   
Bahrain 27 March 1990a 26 April 1990 
Bangladesh 11 June 1979a 11 July 1979 
Barbados  8 November 1972a  8 December 1972 
Belarus  8 April 1969  8 May 1969 
Belgium  7 August 1975  6 September 1975 
   
Belize 14 November 2001 13 December 2001 
Benin 30 November 2001 29 December 2001 
Bolivia 22 September 1970 22 October 1970 
Bosnia and Herzegovina 16 July 1993b 16 July 1993 
Botswana 20 February 1974a 22 March 1974 
   
Brazil 27 March 1968  4 January 1969 
Bulgaria  8 August 1966  4 January 1969 
Burkina Faso 18 July 1974a 17 August 1974 
Burundi 27 October 1977 26 November 1977 
Cambodia 28 November 1983 28 December 1983 
   
Cameroon 24 June 1971 24 July 1971 
Canada 14 October 1970 13 November 1970 
Cape Verde  3 October 1979a  2 November 1979 
Central African Republic 16 March 1971 15 April 1971 
Chad 17 August 1977a 16 September 1977 
   
Chile 20 October 1971 19 November 1971 
China 29 December 1981a 28 January 1982 
Colombia  2 September 1981  2 October 1981 

                                                 
* The following States have signed but not ratified the Convention: Andorra, Bhutan, 
Comoros, Grenada, Guinea-Bissau, Nauru, Paraguay, Sao Tome and Principe and Turkey. 
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State party Date of receipt of the 
instrument of ratification 

or accession 

Entry into force 

  
Congo 11 July 1988a 10 August 1988 
Costa Rica 16 January 1967  4 January 1969 
   
Côte d’Ivoire  4 January 1973a  3 February 1973 
Croatia 12 October 1992b  8 October 1991 
Cuba 15 February 1972 16 March 1972 
Cyprus 21 April 1967  4 January 1969 
Czech Republic 22 February 1993b  1 January 1993 
   
Democratic Republic of 
 the Congo 

21 April 1976a 21 May 1976 

Denmark  9 December 1971  8 January 1972 
Dominican Republic 25 May 1983a 24 June 1983 
Ecuador 22 September 1966a  4 January 1969 
Egypt  1 May 1967  4 January 1969 
   
El Salvador 30 November 1979a 30 December 1979 
Eritrea 21 October 2001a 29 August 2001 
Estonia 21 October 1991a 20 November 1991 
Ethiopia 23 June 1976a 23 July 1976 
Fiji 11 January 1973b 10 February 1973 
   
Finland 14 July 1970 13 August 1970 
France 28 July 1971a 27 August 1971 
Gabon 29 February 1980 30 March 1980 
Gambia 29 December 1978a 28 January 1979 
Georgia  2 June 1999a  2 July 1999 
   
Germany 16 May 1969 15 June 1969 
Ghana  8 September 1966  4 January 1969 
Greece 18 June 1970 18 July 1970 
Guatemala 18 January 1983 17 February 1983 
Guinea 14 March 1977 13 April 1977 
   
Guyana 15 February 1977 17 March 1977 
Haiti 19 December 1972 18 January 1973 
Holy See  1 May 1969 31 May 1969 
Hungary  1 May 1967  4 January 1969 
Iceland 13 March 1967  4 January 1969 
   
India  3 December 1968  4 January 1969 
Indonesia 25 June 1999a 25 July 1999 
Iran (Islamic Republic of) 29 August 1968  4 January 1969 
Iraq 14 January 1970 13 February 1970 
Ireland 29 December 2000 28 January 2001 
   
Israel  3 January 1979  2 February 1979 
Italy  5 January 1976  4 February 1976 
Jamaica  4 June 1971  4 July 1971 
Japan 15 December 1995 14 January 1996 
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State party Date of receipt of the 
instrument of ratification 

or accession 

Entry into force 

  
Jordan 30 May 1974a 29 June 1974 
   
Kazakhstan 26 August 1998a 25 September 1998 
Kenya 13 September 2001a 12 October 2001 
Kuwait 15 October 1968a  4 January 1969 
Kyrgyzstan  5 September 1997  5 October 1997 
Lao People’s Democratic 
 Republic 

22 February 1974a 24 March 1974 

   
Latvia 14 April 1992a 14 May 1992 
Lebanon 12 November 1971a 12 December 1971 
Lesotho  4 November 1971a  4 December 1971 
Liberia  5 November 1976a  5 December 1976 
Libyan Arab Jamahiriya   3 July 1968a  4 January 1969 
   
Liechtenstein  1 March 2000a 31 March 2000 
Lithuania 10 December 1998  9 January 1999 
Luxembourg  1 May 1978 31 May 1978 
Madagascar  7 February 1969  9 March 1969 
Malawi 11 June 1996a 11 July 1996 
   
Maldives 24 April 1984a 24 May 1984 
Mali 16 July 1974a 15 August 1974 
Malta 27 May 1971 26 June 1971 
Mauritania 13 December 1988 12 January 1989 
Mauritius 30 May 1972a 29 June 1972 
   
Mexico 20 February 1975 22 March 1975 
Monaco 27 September 1995 27 October 1995 
Mongolia  6 August 1969  5 September 1969 
Morocco 18 December 1970 17 January 1971  
Mozambique 18 April 1983a 18 May 1983 
   
Namibia 11 November 1982a 11 December 1982 
Nepal 30 January 1971a  1 March 1971 
Netherlands 10 December 1971  9 January 1972 
New Zealand 22 November 1972 22 December 1972 
Nicaragua 15 February 1978a 17 March 1978 
   
Niger 27 April 1967  4 January 1969 
Nigeria 16 October 1967a  4 January 1969 
Norway  6 August 1970  5 September 1970 
Pakistan 21 September 1966  4 January 1969 
Panama 16 August 1967  4 January 1969 
   
Papua New Guinea 27 January 1982a 26 February 1982 
Peru 29 September 1971 29 October 1971 
Philippines 15 September 1967  4 January 1969 
Poland  5 December 1968  4 January 1969 
Portugal 24 August 1982a 23 September 1982 
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State party Date of receipt of the 
instrument of ratification 

or accession 

Entry into force 

  
   
Qatar 22 July 1976a 21 August 1976 
Republic of Korea  5 December 1978a  4 January 1979 
Republic of Moldova 26 January 1993a 25 February 1993 
Romania 15 September 1970a 15 October 1970 
Russian Federation  4 February 1969  6 March 1969 
   
Rwanda 16 April 1975a 16 May 1975 
Saint Lucia 14 February 1990b 16 March 1990 
Saint Vincent and the  
 Grenadines 

 9 November 1981a  9 December 1981 

San Marino 12 March 2002 10 April 2002 
Saudi Arabia 22 September 1997 22 October 1997 
   
Senegal 19 April 1972 19 May 1972 
Seychelles  7 March 1978a  6 April 1978 
Sierra Leone  2 August 1967  4 January 1969 
Slovakia 28 May 1993b 28 May 1993 
Slovenia  6 July 1992b  6 July 1992 
   
Solomon Islands 17 March 1982b 16 April 1982 
Somalia 26 August 1975 25 September 1975 
South Africa 10 December 1998  9 January 1999 
Spain 13 September 1968a  4 January 1969 
Sri Lanka 18 February 1982a 20 March 1982 
   
Sudan 21 March 1977a 20 April 1977 
Suriname 15 March 1984b 14 April 1984 
Swaziland  7 April 1969a  7 May 1969 
Sweden  6 December 1971  5 January 1972 
Switzerland 29 November 1994a 29 December 1994 
   
Syrian Arab Republic 21 April 1969a 21 May 1969 
Tajikistan 11 January 1995a 10 February 1995 
The former Yugoslav 
 Republic of Macedonia 

18 January 1994b 17 September 1991 

Togo  1 September 1972a  1 October 1972 
Tonga 16 February 1972a 17 March 1972 
   
Trinidad and Tobago  4 October 1973  3 November 1973 
Tunisia 13 January 1967  4 January 1969 
Turkmenistan 29 September 1994a 29 October 1994 
Uganda 21 November 1980a 21 December 1980 
Ukraine  7 March 1969  6 April 1969 
   
United Arab Emirates 20 June 1974a 20 July 1974 
United Kingdom of 
 Great Britain and 
 Northern Ireland 

 7 March 1969  6 April 1969 
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State party Date of receipt of the 
instrument of ratification 

or accession 

Entry into force 

  
United Republic 
 of Tanzania 

27 October 1972a 26 November 1972 

United States of America 21 October 1994 20 November 1994 
Uruguay 30 August 1968  4 January 1969 
   
Uzbekistan 28 September 1995a 28 October 1995 
Venezuela 10 October 1967  4 January 1969 
Viet Nam  9 June 1982a  9 July 1982 
Yemen 18 October 1972a 17 November 1972 
Yugoslavia 12 March 2001b 12 March 2001 
   
Zambia  4 February 1972  5 March 1972 
Zimbabwe 
 

13 May 1991a 
 

12 June 1991 
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H. General Recommendation XXVIII – Follow-up to the World 
Conference against Racism, Racial Discrimination, 
Xenophobia and Related Intolerance 

 
General Recommendation XXVIII 

Follow-up to the World Conference against Racism, Racial Discrimination,  
Xenophobia and Related Intolerance 

(Sixty first session, 2002) 

The Committee on the Elimination of Racial Discrimination, 

Welcoming the adoption of the Durban Declaration and Programme of Action of the World 
Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance and the 
provisions of General Assembly resolution 56/266 which endorse or are designed to ensure the 
follow-up of those instruments, 

Welcoming the fact that the instruments adopted at Durban strongly reaffirm all the fundamental 
values and standards of the International Convention on the Elimination of All Forms of Racial 
Discrimination, 

Recalling that the Durban Declaration and Programme of Action refer to the International 
Convention on the Elimination of All Forms of Racial Discrimination as the principal instrument 
to combat racism, racial discrimination, xenophobia and related intolerance, 

Noting in particular the affirmation in the Durban Declaration that universal adherence to and full 
implementation of the International Convention on the Elimination of All Forms of Racial 
Discrimination are of paramount importance for promoting equality and non-discrimination in the 
world, 

Expressing its satisfaction at the recognition of the role and contribution of the Committee to the 
struggle against racial discrimination, 

Conscious of its own responsibilities in the follow-up to the World Conference and of the need to 
strengthen its capacity to undertake these responsibilities, 

Stressing the vital role of non-governmental organizations in the struggle against racial 
discrimination and welcoming their contribution during the World Conference, 

Taking note of the recognition by the World Conference of the important role that national human 
rights institutions play in combating racism and racial discrimination, and of the need to 
strengthen such institutions and provide them with greater resources, 

1.  Recommends to States:  

I. Measures to strengthen the implementation of the Convention 

(a) If they have not yet done so, to accede to the International Convention on the Elimination of 
All Forms of Racial Discrimination with a view to universal ratification by the year 2005; 

(b) If they have not yet done so, to consider making the optional declaration envisaged under 
article 14 of the Convention; 

(c) To comply with their reporting obligations under the Convention by presenting reports in a 
timely manner in conformity with the relevant guidelines; 

(d) To consider withdrawing their reservations to the Convention; 

(e) To make increased efforts to inform the public of the existence of the complaints mechanism 
under article 14 of the Convention; 
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(f) To take into account the relevant parts of the Durban Declaration and Programme of Action 
when implementing the Convention in the domestic legal order, in particular in respect of articles 
2 to 7 of the Convention; 

(g) To include in their periodic reports information on action plans or other measures they have 
taken to implement the Durban Declaration and Programme of Action at the national level; 

(h) To disseminate the Durban Declaration and Programme of Action in an appropriate manner 
and provide the Committee with information on the efforts in this respect under the section of 
their periodic reports concerning article 7 of the Convention;  

II. Measures to strengthen the functioning of the Committee 

(i) To consider setting up appropriate national monitoring and evaluation mechanisms to ensure 
that all appropriate steps are taken to follow-up the concluding observations and general 
recommendations of the Committee; 

(j) To include in their periodic reports to the Committee appropriate information on the follow-
up to such concluding observations and recommendations; 

(k) To ratify the amendment to article 8, paragraph 6, of the Convention adopted on 15 January 
1992 at the fourteenth meeting of States parties to the Convention and endorsed by the General 
Assembly in its resolution 47/111 of 15 December 1992; 

(l) To continue cooperating with the Committee with a view to promoting the effective 
implementation of the Convention; 

2.  Also recommends: 

(a) That national human rights institutions assist their respective States to comply with their 
reporting obligations and closely monitor the follow-up to the concluding observations and 
recommendations of the Committee; 

(b) That non-governmental organizations continue to provide the Committee in good time with 
relevant information in order to enhance its cooperation with them; 

(c) That the Office of the High Commissioner for Human Rights continue its efforts to increase 
awareness of the work of the Committee; 

(d) That the competent United Nations bodies provide the Committee with adequate resources to 
enable it to discharge its mandate fully; 

3.  Expresses its willingness: 

(a) To cooperate fully with all relevant institutions of the United Nations system, in particular 
the Office of the High Commissioner for Human Rights, in following up the Durban Declaration 
and Programme of Action; 

(b) To cooperate with the five independent eminent experts to be appointed by the Secretary-
General to facilitate the implementation of the recommendations of the Durban Declaration and 
Programme of Action; 

(c) To coordinate its activities with the other human rights treaty bodies with a view to 
achieving a more effective follow-up of the Durban Declaration and Programme of Action; 

(d) To take into consideration all aspects of the Durban Declaration and Programme of Action 
concerning the fulfilment of its mandate. 

 
1514th meeting 
19 March 2001 


