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[ Introduction

This guide provides an overview of the African system for the promotion and protection of
human and peoples’ rights, as developed under the umbrella of the African Union (AU).
Established in 2001, the AU is an inter-governmental organisation of which all African countries
except Morocco are members. It replaced the former Organisation of African Unity (OAU). In
addition to its broad mandate on economic issues, socio-political development, and peace and
security, the AU has as one of its objectives “To promote and protect human and peoples’ rights
in accordance with the African Charter on Human and Peoples’ Rights and other relevant
human rights instruments”.!

While still in its infancy in terms of the promotion and protection of indigenous peoples’ rights,?
the African system is comprised of a number of legal norms and mechanisms that may be of use
to indigenous peoples and organisations in Africa.

This guide is intended to be used as a reference tool by indigenous peoples and organisations

working to defend the rights of indigenous peoples in Africa, but should not be considered as a
complete explanation of the relevant law or processes.

! See ‘Objectives of the AU’ on the African Union website (http://www.africa-union.org), at http://www.africa-
union.org/root/au/AboutAu/au_in_a_nutshell_en.htm

2 The notion of ‘indigenous peoples’ remains contentious in many parts of Africa. While certain peoples in Africa
self-identify as indigenous and align themselves with the global indigenous movement, and the African
Commission on Human and Peoples’ Rights has recognized the existence of such peoples in Africa (see Section
1V), many States take the position that all Africans are indigenous. A full discussion of this debate is outside the
scope of the present document, and for our purposes the term indigenous peoples is meant to refer to those
communities who self-identify as indigenous and who suffer similar forms of discrimination and marginalisation
as other indigenous peoples the world over. In light of the protection of the rights of ‘peoples’ in the African
Charter on Human and Peoples’ Rights, it is likely that the same rights and arguments apply regardless of the use
of the term ‘indigenous’.
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Il Principal Human Rights Treaties of the African Union

In this guide, we will be looking primarily at the four principal human rights treaties of
the African Union:

e The African Charter on Human and Peoples’ Rights;

e The African Charter on the Rights and Welfare of the Child;

e The Protocol to the African Charter on Human and Peoples’ Rights on the Rights of
Women in Africa;

e The Protocol to the African Charter on Human and Peoples’ Rights on the
establishment of an African Court on Human and Peoples’ Rights.

We will also consider the African Convention on the Conservation of Nature and Natural
Resources, the recently revised version of which contains interesting provisions for
indigenous peoples struggling against the impact of environmental conservation that is
carried out without due consideration of human and peoples’ rights. The substantive
norms of the African Charter on Human and Peoples’ Rights, the African Charter on the
Rights and Welfare of the Child, the Protocol to the African Charter on the Rights of
Women in Africa and the African Convention on the Conservation of Nature and Natural
Resources are discussed in this Section. The procedural mechanism established in the
Protocol to the African Charter on the Establishment of an African Court on Human and
Peoples’ Rights is discussed in Section V. The full text of each of these treaties can be
found in Annexes I to VI.

States voluntarily elect to become bound by treaties of the African system by ‘ratifying’ or
‘acceding to’ them and depositing
their document of ratification or
accession with the AU. States
that have ratified or acceded to a
particular treaty are referred to
as ‘States parties’ to that treaty. A
treaty ‘enters into force’, or
becomes binding (only for those
countries that have ratified or
acceded to it) within a certain
period of time (e.g. 30 days or 3
months) after a stated minimum
number of ratifications are
deposited with the AU, as set out
in the treaty itself. For States that ratify a treaty after it has come into force, the treaty
comes into force within a certain period of time after that State deposits its instrument of
ratification or accession. Thus, different States become bound by treaties at different
times, and it is important to ensure that your country has ratified any given treaty before
relying on its provisions.? If your country has not ratified a human rights treaty of interest
to your cause, you can lobby your government to do so.

3\When a treaty becomes binding according to the domestic law of the country depends on the domestic
legal system of that country. A description of the legal questions that arise in this respect is outside the
scope of this Guide, but suffice it to say that proper legal advice should be obtained before relying on an
international treaty in court proceedings.

Braun and Mulvagh 2 October 2008
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A The African Charter on Human and Peoples’ Rights
i History & creation

In 1981, the OAU adopted the
African Charter on Human
and Peoples’ Rights (the
‘Charter’), also known as the
‘Banjul Charter’, to stand as
the primary human rights
instrument for the African
continent. Upon receiving the
required number of
ratifications by OAU member
States, the Charter came into
force on 21 October 1986. The
Charter is an international
treaty that is legally binding
on those States that have
ratified it and is intended to

set international standards
that African States are required to observe. The full text of the Charter can be found in
Annex 1.

ii States parties

To date, 53 African States have ratified the Charter.4 A full list of ratifications, including
the dates of ratification, can be found in Annex VII.

iii Key provisions

The Charter contains two primary categories of rights and freedoms in Part I, Chapter I,
as well as some general provisions applicable to both categories. The first category is
individual rights, which apply to each human being as an individual. The individual
rights guaranteed by the Charter are found in Articles 3-18. The second category is
peoples’ rights or collective rights, which apply to peoples as a collectivity. These rights
are found in Articles 19-24. The general provisions of Chapter | which apply to all rights
are found in Articles 1, 2 and 26.

Part 1, Chapter Il of the Charter discusses ‘duties’ that individuals owe to each other and
to society in general. These provisions are expressions of the importance that Africans
place on harmonious relations within the family and in the broader society. It is
important to note that these duties do not affect the rights and freedoms contained in
Chapter | of the Charter, that is, the State cannot rely upon an alleged failure of a person
to live up to a duty in Chapter Il as a defence to the State’s violation of a right or freedom
in Chapter I.

4 All African States except for Morocco, which is not a member of the AU, have ratified the Charter.
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Within both the individual and collective rights categories under Part I, Chapter | of the
Charter are different types of rights that are often differentiated as either civil and
political rights or economic, social and cultural rights. These are not airtight
categories and there is crossover between some of them, but generally speaking civil and
political rights are those rights which relate to life, liberty, personal security, judicial
processes and participation in the affairs of one’s country and community. Economic,
social and cultural rights relate to basic human needs such as food, housing, work, health
care, education and the expression and preservation of culture. Both types of rights are
important for indigenous peoples. Typically poor and marginalized, such peoples often
have less access to socio-economic support and development than other members of
society, for instance access to
education (both in terms of
attendance within the regular
school system and suitability of
that system to their particular
needs), access to health care and
services (including proper
conditions for good health such
as food, water and housing), and
access to fair and equitable
conditions of work. Without
having these basic needs met,
indigenous peoples can give little
attention to civil and political
matters such as voting, obtaining
identity cards, or participating in
national decision-making bodies. On the other hand, without being politically empowered
on an equal footing with other members of society through obtaining the necessary
national documentation (which is often required for movement within the country and for
accessing government services), voting in local and national elections, and participating
in the national legislature and other governing bodies, the socio-economic issues facing
indigenous peoples will not get the attention they deserve as the voices of these
communities will not be heard. Further, these communities will not be able to participate
in decisions which affect them, such as land and resource use planning, social policy
development and the elaboration of poverty reduction strategies.

Unlike the United Nations system which treats civil and political rights differently from
economic, social and cultural rights by placing them in different treaties with different
degrees and methods of enforcement, in Africa all of these rights are guaranteed in the
same instrument (the Charter) and placed on the same footing. Thus, whereas the UN
system is still struggling over whether economic, social and cultural rights can be made
‘justiciable’ (i.e. capable of being the subject of a legal complaint), in Africa it is believed
that

Braun and Mulvagh 4 October 2008
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... economic and social rights are essential elements of human rights in Africa. The
African Commission will apply any of the diverse rights contained in the African
Charter. It welcomes this opportunity to make clear that there is no right in the
African Charter that cannot be made effective.’

Examples of individual civil and political rights contained within Articles 3—18 of
the Charter are the rights to:

e equality before the law and equal protection of the law (Article 3)

e life, liberty and freedom from torture, cruel, inhuman and degrading treatment,
slavery and other forms of exploitation (Article 5)

e afair trial (Article 7)

o freedom of conscience and religion (Article 8)

o freedom of assembly and association with others (Arts. 10 and 11)

o freedom of movement and residence (Article 12)

e participate in government (Article 13)

e non-discrimination against women (Article 18(3))

Thus, in a situation where an indigenous person does not have the same access to legal
processes in her country as other members of society or does not enjoy equal protection of
the police, for instance, there is a violation of the right to equality before the law and
equal protection of the law. Where an indigenous person is held in a position of slavery by
another person and the State does not take appropriate measures to prevent and protect
against such slavery, there is a violation of his right to freedom from slavery. Where
indigenous persons do not have the same rights and access as others to vote or participate
in local and national government and decision-making bodies, there is a violation of the
right to participate in government.

Another key right for indigenous peoples, particularly in respect of their struggle for
recognition and protection of their rights to their traditional lands and territories, is the
right to property. Article 14 of the Charter provides:

The right to property shall be guaranteed. It may only be encroached upon in the
interest of public need or in the general interest of the community and in
accordance with the provisions of appropriate laws.

As we will see later, this right — read in conjunction with several of the collective rights
provisions of the Charter — provides the legal foundation for any analysis of human rights
violations relating to indigenous lands and territories.

Examples of individual economic, social and cultural rights under the Charter
include the rights to:

e work under equitable and satisfactory conditions (Article 15)
¢ health and medical attention (Article 16)

e education (Article 17(1))

e participate in cultural life (Article 17(2))

® African Commission on Human and Peoples’ Rights, Communication 155/96, 15th Annual Activity
Report (2001-02), para. 68.
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Indigenous peoples in Africa are often subject to inequitable conditions of work including
unfair pay for their labour. The State has a duty to protect against such treatment whether
by private or public employers, in accordance with Article 15. Similarly, where indigenous
peoples are not given the same access to health services or to education as other
communities, taking into account their specific needs, it can be considered as a violation
of Articles 16 and 17(2).

Box 1: The Concept of ‘Peoples’ in the Charter

There is no definition of ‘peoples’ in the Charter, nor indeed in any other
international instrument that uses the term. While some have argued that
‘peoples’ rights’ refers only to the rights held by all the people of a given State,
the monitoring body for the Charter — the African Commission on Human and
Peoples’ Rights® — has clearly interpreted this term to mean the rights of
different peoples within the State. For instance, the Commission has
acknowledged that distinct groups within a State can be recognized as peoples,
thus possessing a right of self-determination.” The Commission also
interpreted Article 19 of the Charter (relating to the equality of all peoples) as
meaning that discrimination in Mauritania against black Mauritanians was a
prohibited domination by one group over another. It went on to say that Article
23(1), which provides that all peoples have the right to national and
international peace and security, could be used to protect the villages of black
Mauritanians against attack. ® In another context, it referred to the rights of ‘all
the Peoples of Rwanda.”®

The Commission has also recognized the existence of ‘indigenous peoples’ in
Africa. In the ground-breaking report of the Commission’s Working Group on
Indigenous Populations/Communities, which was adopted by the Commission
in 2003, the concept of indigenous peoples is explored in great detail.*

The peoples’ rights or collective rights in Articles 19-24 of the Charter include:

¢ the right to equality and to be free from domination by other peoples (Article 19)

¢ the right to exist and to self-determination (Article 20)

¢ the right to freely dispose of natural wealth (Article 21)

¢ the right to economic, social and cultural development (Article 22)

¢ the right to a satisfactory environment favourable to their development (Article 24)

® Discussed in Sections 111 and VII1.

" The Social and Economic Rights Action Center and the Center for Economic and Social Rights v.
Nigeria, Communication 155/96, Fifteenth Activity Report, 2001-02, ACHPR/RPT.15.

8 Collectif des Venues et Ayants-droits, Association Mauritanienne des Droits de 'homme v Mauritanie,
Thirteenth Activity Report, 1999-2000, ACHPR/RTP/13th, Annex V.

% Resolution on the Situation in Rwanda, Seventh Annual Activity Report of the African Commission on
Human and Peoples’ Rights, 1993-94, ACHPR/APT/7th, Annex XIlI, at para. 2.

19 See Section IVC.
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The African Commission has stated that peoples’ rights as contained in the Charter may
not be exercised in violation of the principle of territorial integrity of existing,
independent States.™ What this means is that the right to self-determination may not be
used to justify secession from independent States and must be exercised within existing
State boundaries.!2

In the context of indigenous peoples, it can be argued that the collective rights in Part I,
Chapter | of the Charter as well as the right to property in Article 14 — taken separately
and as a whole — signal an obligation on States parties to respect and protect their right to
the ownership, control, use and enjoyment of their ancestral lands, territories and
resources. Indeed, the African Commission has noted that “the protection of rights to land
and natural resources is fundamental for the survival of indigenous communities in Africa
and such protection relates both (sic) to Articles 20, 21, 22 and 24 of the African
Charter.”®® This is consistent with the decisions and commentary of a variety of UN
human rights bodies on indigenous rights to their ancestral lands.

Despite some early concerns that the collective rights in the Charter might not be
justiciable (capable of being the subject of a legal complaint), the Commission has been
willing to consider complaints regarding alleged violations of peoples’ rights.14 This again
is consistent with the Charter’s unique construction which places all rights on an equal
footing with each other.

While the Charter’s provisions on collective rights, as they relate to indigenous peoples,
have yet to be substantively developed by the Commission, there have been some helpful
decisions, particularly coming out of a recent case involving the Ogoni people of Nigeria.ls

! See note 52 below, p. 77.

2 This is essentially the position taken by the UN Working Group on Indigenous Populations when it
drafted the UN Declaration on the Rights of Indigenous Peoples.

13 See note 52 below, p. 21.

14 E.g. Katangese Peoples’ Congress v. Zaire, Communication 75/92, Eighth Annual Activity Report
1994-95, ACHPR/RPT/8t, Annex VI; See also notes 7 and 8.

15 Above note 7.
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Box 2: The Ogoni Case

The government of Nigeria was involved in oil production in Ogoniland, part of
the oil-rich Niger Delta region. Local Ogoni communities were not involved in
the decisions affecting development of their region, and production activities
were carried out without regard for their health or environment. A number of
oil spills contaminated the water and soil, causing short- and long-term health
consequences for the Ogoni people, due in part to a lack of proper safety
measures. When the Ogoni people protested, State military forces carried out
violent and often fatal attacks against them.

In a communication brought under the Charter, the African Commission
considered the impact of the oil exploration on the Ogoni people and through
an analysis of both the individual economic and social rights and the collective
rights in the Charter, found a violation of the right of peoples to a general
satisfactory environment in Article 24, linking it with a violation of the
individual right to health (Article 16). Moreover, the Commission found a
violation of the Article 21 right of peoples to freely dispose of their wealth and
natural resources since the government failed to involve Ogoni communities in
the decision-making regarding the oil exploration. The Commission noted that
Nigeria had “given the green light to private actors and the oil companies in
particular to devastatingly affect the well-being of the Ogonis” in violation of
Article 21.16

The most direct legal case under the African system involving indigenous peoples’
collective land rights was heard by the Commission in November 2006. The decision of
the Commission has not yet been issued, but it is hoped that it will favourably advance the
recognition and protection of indigenous rights on the African continent.

%14 para 58.
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Box 3: The Endorois Case

In the case of CEMIRIDE (on behalf of the Endorois Community) v. Kenya,”
the pastoralist Endorois community, who self-identify as indigenous, asserted
multiple violations of their collective rights to land, natural resources and
development, among other things. The communication alleges that the
traditional lands of the Endorois in the Lake Bogoria region of Kenya were
declared a nature reserve by the government in the 1970s, and the Endorois
were forced to relocate. Compensation arrangements in the form of land,
money and benefit sharing were not fully implemented. The Endorois’ eviction
resulted in the death of over half of their cattle due to the unsuitability of their
new environs, and the community was no longer able to practice its culture or
religion including worshipping its ancestors whose spirits were believed to
inhabit Lake Bogoria. Community members who tried to access their
traditional lands were beaten and arrested by Kenyan authorities. The case
came before the High Court of Kenya, which dismissed the Endorois claim.

After the dismissal of their case in the national courts, the Endorois brought
their complaint to the African Commission on Human and Peoples’ Rights. The
case alleges violations by the government of Kenya of the Endorois’ rights to
property (Article 14), to freely dispose of their wealth and natural resources
(Article 21), to freely practice their religion (Article 8), to culture (Arts. 17(2)
and (3)), and to development (Article 22). It seeks restitution (return) of the
Endorois land including demarcation and legal titling and compensation for
the losses suffered by the community as a result of the violations.

The general provisions of Part I, Chapter | of the Charter are found in Articles 1, 2 and
26. Both individual and peoples’ rights are subject to these general provisions which
provide, respectively, that:

The Member States of the Organization of African Unity parties to the present
Charter shall recognize the rights, duties and freedoms enshrined in this Chapter
and shall undertake to adopt legislative or other measures to give effect to them.
(Article 1)

Every individual shall be entitled to the enjoyment of the rights and freedoms
recognized and guaranteed in the present Charter without distinction of any kind
such as race, ethnic group, colour, sex, language, religion, political or any other
opinion, national and social origin, fortune, birth or other status. (Article 2)

States parties to the present Charter shall have the duty to guarantee the
independence of the Courts and shall allow the establishment and improvement of
appropriate national institutions entrusted with the promotion and protection of
the rights and freedoms guaranteed by the present Charter. (Art 26)

Articles 1 and 2 oblige all States parties to implement and give effect to the rights found in
the Charter, without discrimination, in their domestic laws and to ensure that individuals
and peoples may enforce those rights through domestic courts and administrative

17 communication 276/2003.
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procedures. Article 26 continues in the same vein requiring that States parties ensure that
domestic courts are independent and that governmental and non-governmental human
rights institutions may operate and promote and protect the rights found in the Charter.

While the Charter contains a number of positive elements when viewed in the context of
international human rights law in general, many of the rights are weakened by
qualifications or exceptions, for example the right of States to encroach upon the Article
14 right to property in certain circumstances as provided for in the second sentence of
Article 14.

iv Monitoring

The Charter is promoted and monitored through the African Commission on Human and
Peoples’ Rights, which is discussed in Section Il1.
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B The African Charter on the |glelaiEsR:Ta[e AU FT=Ro il g1 -+ Sy 1o

[ History & creation . f' "\

The African Charter on the Rights ! .
and Welfare of the Child (the
‘Children’s Charter’) was adopted
by the OAU in 1990 and came into
force on 29 November 1999. It is
legally binding on all States that
have ratified it. The full text of the
Children’s Charter can be found in
Annex I1.

ii States parties

To date, 41 African States have
ratified the Children’s Charter, as
outlined in Annex VII.

iii Key provisions

While children enjoy the same human rights as adults through the Charter, the
Children’s Charter was adopted with the aim of ensuring that African States recognize
the unique problems that confront children in Africa. Its Preamble expresses concern
that ‘the situation of most African children remains critical due to the unique factors of
their socio-economic, cultural, traditional and developmental circumstances, natural
disasters, armed conflicts, exploitation and hunger, and on account of the child’s physical

and mental immaturity he/she needs special safeguards and care’.*®

The Children’s Charter is similar in many ways to the UN Convention on the Rights of the
Child (CRC). It guarantees children such rights as the right to life; to a name and
nationality; to freedom of expression, association and religion; to education and health; to
protection from all forms of abuse and exploitation; to a fair trial; and to freedom from
torture and inhuman or degrading treatment or punishment. Both instruments affirm
that parents share equal responsibilities in respect of their children.

The Children’s Charter also differs from the CRC in several ways, some examples of which
are highlighted in Box 4.

18 Children’s Charter, third paragraph of Preamble.
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Box 4: Some differences between the CRC and the Children’s Charter

CRC

Children’s Charter

Definition of a
child

Under 18 years old ‘unless under
the law applicable to the child,
majority is attained earlier’
(Article 1)

Under 18 years old (Article 2)

Prohibited
grounds of
discrimination

Race, colour, sex, language,
religion, political or other
opinion, national, ethnic or
social origin, property,
disability, birth or other status
(Article 2(1))

Race, ethnic group, colour, sex,
language, religion, political or other
opinion, national and social origin,
fortune, birth or other status (Article
3)

Traditional or
cultural
practices

States must take measures
towards ‘abolishing traditional
practices prejudicial to the
health of children’ (Article
24(3))

Any custom, tradition, cultural or
religious practice that is inconsistent
with the rights, duties and obligations
contained in the Children’s Charter
shall to the extent of such
inconsistency be discouraged (Article

1(3))

States must take measures towards
eliminating harmful social and cultural
practices affecting the welfare, dignity,
normal growth and development of the
child and in particular:

(a) those customs and practices
prejudicial to the health or life of the
child; and

(b) those customs and practices
discriminatory to the child on the
grounds of sex or other status (Article

21(1))

Child marriage

No provisions

Child marriage and the betrothal of
girls and boys shall be prohibited and
effective action, including legislation,
shall be taken to specify the minimum
age of marriage to be 18 years and
make registration of all marriages in
an official registry compulsory (Article
21(2))

Armed conflict

Children from age 15 can be
recruited into armed forces and
take direct part in hostilities

No child shall be recruited or take
direct part in hostilities

Braun and Mulvagh
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Box 4: Some differences between the CRC and the Children’s Charter

CRC Children’s Charter
Indigenous and | In those States in which ethnic, No provisions
minority religious or linguistic minorities
children or persons of indigenous origin

exist, a child belonging to such a
minority or who is indigenous
shall not be denied the right, in
community with other members
of his/her group, to enjoy
his/her own culture, to profess
and practise his/her own
religion, or to use his/her own
language (Article 30)

Duties on child | No provisions Responsibilities towards family and
society, the State and other legally
recognized communities and the
international community. Subject to
their age and ability, children have a
duty to:

(a) work for the cohesion of the family,
respect parents, superiors and elders
at all times and to assist them in case
of need;

(b) serve national community by
placing her/his physical and
intellectual abilities at its service;

(c) preserve and strengthen social and
national solidarity;

(d) preserve and strengthen African
cultural values in relations with other
members of the society, in the spirit of
tolerance, dialogue and consultation
and to contribute to the moral well-
being of society;

(e) preserve and strengthen the
independence and the integrity of
her/his country;

(f) contribute to the best of her/his
abilities, at all times and at all levels,
to the promotion and achievement of
African Unity (Article 31)19

19 As under the Charter, the failure of a child to live up to her/his ‘duties’ as set out in the Children’s
Charter cannot be used to defend a violation of any of that child’s rights.
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Under both the CRC (Article 4) and the Children’s Charter (Article 1(1)), States agree to
undertake all appropriate legislative and other measures to implement the guaranteed
rights; however the CRC qualifies this by making the implementation of economic, social
and cultural rights subject to a State’s available resources.”® The Children’s Charter does
not contain this qualification. Thus, as we saw with the Charter earlier, the African system
is again unique in placing civil and political rights on the same footing as economic, social
and cultural rights.

Despite the absence of any provisions specifically on indigenous children, the Children’s
Charter is an important treaty for the promotion and protection of indigenous children’s
rights. Clearly, all rights and freedoms relate equally to indigenous and non-indigenous
children. Indeed, the Children’s Charter prohibits discrimination based on race or
ethnicity (Articles 3 and 26). It also contains provisions which protect the cultural identity
of the child (for example, Articles 9, 11(2), 12, 13, 17(2)(c)(ii), and 25(3)).

iv Monitoring

Article 32 of the Children’s Charter establishes an African Committee of Experts on the
Rights and Welfare of the Child (the ‘Children’s Committee’) to “promote and protect the
rights and welfare of the child.” The Committee is composed of 11 members who serve in
their individual capacity. Members are elected by the Assembly of Heads of State and
Government of the AU. They serve for a term of five years and, unlike the African
Commission, may not be re-elected. The Committee’s first 11 members were elected in
July 2001. Its members as of January 2007 are listed in Annex IX. Although the
Committee is still fairly new and its procedures are still being developed, several
administrative steps have been taken. For instance, the Committee has developed Rules of
Procedure which govern the conduct of its affairs.?* It has also established a Secretariat
based within the Department of Social Affairs of the Commission of the African Union in
Addis Ababa.

The Children’s Committee’s mandate as set out in Article 42 is:

(a) To promote and protect the rights enshrined in [the Children’s] Charter and in
particular to:

(i) collect and document information, commission inter-disciplinary
assessment of situations on African problems in the fields of the rights
and welfare of the child, organize meetings, encourage national and
local institutions concerned with the rights and welfare of the child, and
where necessary give its views and make recommendations to
Governments;

(ii) formulate and lay down principles and rules aimed at protecting the
rights and welfare of children in Africa;

2 Article 4 CRC provides “States Parties shall undertake all appropriate legislative, administrative, and
other measures for the implementation of the rights recognized in the present Convention. With regard to
economic, social and cultural rights, States Parties shall undertake such measures to the maximum extent
of their available resources and, where needed, within the framework of international co-operation.”

2L African Committee of Experts on the Rights and Welfare of the Child, Rules of Procedure,
Cmttee/ACRWC/II1. Rev 2, available at http://www.africa-
union.org/child/Rules%200f%20procedure%200f%20the%20Committee_ English.pdf.
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(iii) cooperate with other African, international and regional Institutions and
organizations concerned with the promotion and protection of the rights
and welfare of the child.

(b) To monitor the implementation and ensure protection of the rights enshrined
in this Charter.

(c) To interpret the provisions of the present Charter at the request of a State
Party, an Institution of the Organization of African Unity or any other person
or Institution recognized by the Organization of African Unity, or any State
Party.

(d) Perform such other task as may be entrusted to it by the Assembly of Heads of
State and Government, Secretary-General of the OAU and any other organs
of the OAU or the United Nations.

The Children’s Committee thus has both a promotional and protective mandate. Its
promotional function is set out in Article 42(a) above. Promotional activities of the
Committee to date have included country visits to Burundi, Madagascar, Namibia and
Sudan in order to lobby for the ratification and implementation of the Children’s Charter
and build links with relevant stakeholders on the ground in the respective countries.
Additional visits to Tunisia, Sao Tome & Principe, DRC, Gabon, Liberia, Zambia and
Sudan (Darfur) were agreed at the Committee’s 7t meeting in November 2006.%

Its protective function, established by Article 42(b) above, is primarily achieved
through a State reporting process and a communications procedure. Pursuant to Article
43, each State party to the Children’s Charter must report to the Committee on measures
adopted and progress made in implementing the Children’s Charter. A State party must
submit an initial report within two years of the entry into force of the Children’s Charter
and then every three years. As with the State reporting process under the Charter, most
States parties are already behind in their reporting obligations under the Children’s
Charter. It is only as of 2007 that the Committee has begun reviewing the handful of State
reports that have been submitted.

The Children’s Committee has developed Guidelines for States in the preparation of their
initial reports, which set out categories of information that States should provide in
accordance with the Children’s Charter.”® These Guidelines make no specific mention of
indigenous children but do require States to provide information on children belonging to
minority groups.?* Although there is no express rule in the Rules of Procedure relating to
the submission of supplementary reports by civil society, it is generally well accepted that
as with other human rights monitoring bodies, the Committee can receive such reports.
This procedure is discussed in more detail in Section VIIIB below.

2 African Committee of Experts on the Rights and Welfare of the Child, Report, 8th meeting, 27
November to 1 December, 2006, paras. 44 and 45, available at http://www.africa-
union.org/root/AU/Conferences/Past/2006/November/SA/child/REPORT.doc.

2 African Committee of Experts on the Rights and Welfare of the Child, Guidelines for Initial Reports of
States Parties, Cmttee/ACRWC/2 Il. Rev2, available at http://www.africa-
union.org/child/Guidelines%20for%20Initial%20reports%20_%20English.pdf .

214, para. 21(f).
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Under Article 44, the Children’s Charter also authorizes the Children’s Committee to
receive complaints against State parties concerning any issue covered by the instrument
from any individual, group or non-governmental organisation recognised by the AU, a
Member State or the UN. It is also authorized to conduct investigations on matters falling
within the ambit of the Children’s Charter; request information from States parties on
their implementation of the treaty; and investigate the measures a State has adopted for
implementing it (Article 45). However, the Committee has yet to finalize its complaints
and investigations procedures, so it remains to be seen how these mechanisms will be
used. Draft guidelines on communications and investigations were adopted by the
Committee in November 2006, which should be finalized and published shortly.

The Committee is mandated to meet twice a year, although this schedule has not always
been properly maintained.”® According to the Rules of Procedure,

Civil society organizations may apply to the Committee to participate as observers
in the public sessions of the Committee and of its subsidiary bodies. The NGOs and
CSOs on the list as established by the Committee may send observers to these
sessions where issues falling within their area of activity are being considered.?®

And further,

Upon recommendation of the Chairperson of the [AU] Commission?” and at the
request of the Committee, organizations on the list referred to [above] may also be
heard by the Committee.?®

The Committee can also consult with NGOs either at its own request or on the request of
an NGO.”

Currently, NGOs who request and receive permission to participate as observers and to
make statements at the public sessions of the Committee do so as ‘Partners’ of the
Committee. In November 2006, the Committee adopted draft criteria for the granting of
Observer Status to NGOs working on children’s issues, and this more formal procedure is
expected to be published and operational shortly.*

Indigenous organisations are encouraged to stay up to date with and use these existing
and forthcoming opportunities to participate in the mechanisms of the Children’s
Committee and to submit information to the Committee on the human rights situation of
indigenous children in their country. This will help ensure that indigenous issues are
brought to the forefront of the Committee’s work and that standards relating to the rights
of indigenous children are properly developed. Provided that proper and detailed
information is supplied to it by civil society, the Committee can act as one additional

5 Eor example, no meeting took place during the first semester of 2006.
% Above note 21, Rule 81.

2" The AU Commission is the Secretariat of the AU, not to be confused with the African Commission on
Human and Peoples’ Rights.

% 1d, Rule 82(2).
2 1d, Rule 82(1).

%0 See Section VIN1Ai for a description of Observer Status at the African Commission on Human and
Peoples’ Rights.
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source of constructive dialogue with States that have yet to fully recognize and protect
these rights.

Braun and Mulvagh 17 October 2008



The African Human Rights System: A Guide for Indigenous Peoples

C  The Protocol to the African Charter of Human and Peoples’ Rights on
the Rights of Women in Africa

i History & creation

The Protocol to the African Charter on Human and Peoples’ Rights on the Rights of
Women in Africa (the ‘Women’s Protocol’) was created as part of the work of the African
Commission’s Special Rapporteur on the Rights of Women in Africa. It was adopted by
the AU in July 2003 and came into force on 25 November 2005. The full text can be
found in Annex I11. It is legally binding on all States that have ratified it.

ii States parties

To date, 21 African States have ratified the Women’s Protocol. See Annex V11 for a full list
of ratifications.

i Key provisions

While it is clear in international law that both women and men are entitled to enjoy the
same human rights without distinction, and as such women’s human rights are arguably
fully addressed through proper interpretations of general human rights instruments such
as the Charter, the Women’s Protocol was created in recognition of the fact that “despite
the ratification of the African Charter on Human and Peoples’ Rights and other
international human rights instruments by the majority of States Parties, and their
solemn commitment to eliminate all forms of discrimination and harmful practices
against women, women in Africa still continue to be victims of discrimination and
harmful practices.”3! Thus, the Women’s Protocol addresses many of the same human
rights as the Charter, though from the particular perspective of the lived experience of
women and girls, which often tends to differ from that of men and boys. For example, the
Protocol addresses the principles of equality and non-discrimination (Article 2); human
dignity (Article 3); right to life and security of the person (Article 4); equal protection of
the law (Article 8); right to participate in political affairs (Article 9); right to peace and

31 \Women’s Protocol, twelfth paragraph of Preamble.
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security (Article 10); right to education (Article 12); right to equitable conditions of work
(Article 13); right to health (Article 14); and right to participate in cultural life (Article 17).
Some of the collective rights in the Charter are elaborated in the Women’s Protocol as
individual rights, again with a gender perspective, including the right to a healthy
environment (Article 18) and the right to development (Article 19).

The Protocol also elaborates certain rights not expressly included in the Charter (though,
again, arguably implicitly covered by the Charter if properly read from a gender
perspective) but of particular relevance to improving the status of women in Africa,
including equal rights in marriage and divorce (Article 6 and 7); the protection of women
in armed conflict situations (Article 11); the right to food and adequate housing (Article 15
and 16); widow’s rights (Article 20); the right to inheritance (Article 21); and special
protection for elderly women (Article 22).

Box 5: Indigenous Women and the Women'’s Protocol

Indigenous women the world over suffer multiple layers of human rights
violations. They are discriminated against as indigenous peoples (i.e. vis-a-vis
dominant sectors of society) and as women (i.e. vis-a-vis men, both within and
outside their own communities).*

The only use of the term ‘indigenous’ in the Women’s Protocol is Article
18(2)(c) which provides that “States Parties shall take all appropriate measures
to protect and enable the development of women’s indigenous knowledge
systems”. Article 24(a) adds that States must ensure the protection of poor
women including women from marginalized population groups.

Clearly, of course, all the rights contained within the Women’s Protocol apply
equally to indigenous women and non-indigenous women. These rights, as well
as those in the Charter, provide ample support for indigenous women and
organisations working on their behalf in their struggle against discrimination
and marginalisation both as individuals and as part of a larger indigenous
community.

The Protocol recognises the need for the elimination of cultural and traditional practices
which are harmful to women and girls or which treat them as inferior to male members of
society. Article 2(2) states that

States Parties shall commit themselves to modify the social and cultural patterns of
conduct of women and men through public education, information, education and
communication strategies, with a view to achieving the elimination of harmful
cultural and traditional practices and all other practices which are based on the
idea of the inferiority or the superiority of either of the sexes, or on stereotyped
roles for women and men.

This article is a critical acknowledgement that until women and men are seen and treated
as equals at all levels of society — from the family and village level to the corridors of

% Eor an excellent analysis of indigenous peoples from a gender perspective, see Banda, F. and Chinkin,
C., Gender, Minorities and Indigenous Peoples (Minority Rights Group, 2004).
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national government — women will not enjoy their fundamental human rights.
Indigenous and other women can use provisions like this to lobby their government and
their communities to take active steps to help eliminate discriminatory attitudes towards
women.

Article 5 provides further elaboration on the obligation to eliminate harmful practices. It
provides:

States Parties shall prohibit and condemn all forms of harmful practices which
negatively affect the human rights of women and which are contrary to recognised
international standards. States Parties shall take all necessary legislative and
other measures to eliminate such practices, including:

a) creation of public awareness in all sectors of society regarding harmful
practices through information, formal and informal education and outreach
programmes;

b) prohibition, through legislative measures backed by sanctions, of all forms of
female genital mutilation, scarification, medicalisation and para-
medicalisation of female genital mutilation and all other practices in order to
eradicate them;

¢) provision of necessary support to victims of harmful practices through basic
services such as health services, legal and judicial support, emotional and
psychological counselling as well as vocational training to make them self-
supporting;

d) protection of women who are at risk of being subjected to harmful practices
or all other forms of violence, abuse and intolerance.

iv Monitoring

Article 26 of the Women'’s Protocol provides that States parties shall “in their periodic
reports submitted in accordance with Article 62 of the African Charter, indicate the
legislative and other measures undertaken for the full realisation of the rights herein
recognised”. Article 27 states that the African Court on Human and Peoples’ Rights33 shall
deal with matters of interpretation arising from the application or implementation of the
Women'’s Protocol, and Article 32 provides that in the intervening period between the
coming into force of the Women'’s Protocol and the establishment of the Court, the
African Commission shall be the seized with such matters of interpretation. No formal
complaints were filed with the African Commission under the Women's Protocol during
that intervening period.

33 See Section V below.
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D African Convention on the Conservation of Nature and Natural
Resources

While human rights are not the focus of the
African Convention on the Conservation of
Nature and Natural Resources, it is an
instrument of the AU that people working
in human rights and indigenous issues
should be aware of. Indigenous peoples in
Africa are often the traditional occupants of
lands and territories that are rich in natural
resources and as a result become key target
zones for environmental conservation and
resource exploitation. Such peoples have
frequently been summarily evicted from
their traditional lands without their prior
consultation or consent and without any or
adequate compensation, in order to
promote conservation or commercial
agendas. While an analysis of
internationally recognized indigenous land
rights in this context, including the
requirement of free and informed consent
prior to the taking or using of indigenous
lands and territories, is outside the scope of
this Guide, it is worth discussing the main AU instrument dealing with natural resources
since it may provide indigenous peoples with further ammunition in their struggle against
expulsion, domination and marginalisation.

i History & creation

The original African Convention on the Conservation of Nature and Natural Resources
was adopted by the OAU in Algiers in July 1968 and entered into force on 16 June 1969
(the ‘Algiers Convention”). The full text can be found in Annex V. Although it makes brief
reference to the obligation on States to implement its provisions with ‘due regard to the
best interests of the people’,* the Algiers Convention makes no further substantive
reference to social issues or human rights in connection with nature conservation,
focusing instead strictly on environmental issues.

As a result of, among other things, significant developments in international
environmental law in the years following the adoption of the Algiers Convention, a revised
African Convention on the Conservation of Nature and Natural Resources was adopted in
Maputo on 11 July 2003 (the ‘Maputo Convention’). The full text of this Convention is in
Annex VI. Although the Maputo Convention is not yet in force, it contains significant
improvements in terms of recognizing the interplay between environmental protection

3 Article 11.
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and social protection, which may soon help to close the gap between laudable
environmental initiatives and fundamental human rights.

More information on the history, development and content of these two instruments can
be found in An introduction to the African convention on the conservation of nature and
natural resources.*®

ii States parties

Thirty African States have ratified the Algiers Convention. As of the date of adoption of
the Maputo Convention, States can no longer become parties to the Algiers Convention,*
which is testament to the desire of the AU for the Maputo Convention to eventually
completely supersede the outdated Algiers Convention. However, the Maputo Convention
has yet to receive the minimum number of ratifications to enter into force, with only
Burundi, Comoros, Libya, Lesotho, Mali, Niger and Rwanda having ratified it to date.
Further details on the ratifications of both instruments are contained in Annex VII.

The Maputo Convention provides that as between States which are parties to it, only its
provisions apply, whereas as between parties to the Algiers Convention and parties to the
Maputo Convention, the former shall apply.*” This is because States that have not yet
ratified the revised instrument cannot be held accountable under its provisions.

iii Key provisions

Although it is not yet in force, the Maputo Convention will be our focus here given its
improved provisions on social issues and therefore its greater potential utility to
indigenous peoples. The Preamble of the Maputo Convention expressly recalls the African
Charter on Human and Peoples’ Rights, and among the Convention’s express aims is the
achievement of ‘socially acceptable development policies and programmes’.® Further, the
Convention stipulates that in realizing the Convention’s objectives, States should be
guided by certain principles including the right to development and the right of all
peoples to a satisfactory environment favourable to their development. These principles
reflect Articles 22(2) and 24 of the African Charter. They are also to be guided by the
principle that it is the duty of States to ensure that ‘developmental and environmental

needs are met in a sustainable, fair and equitable manner’.*

Local knowledge is to be relied upon in the development of land use plans (Article
VI(3)(a)), and States are to develop and implement land tenure policies that are capable
of facilitating measures for the prevention of land degradation by, among other things,
taking into account the rights of local communities (Article VI(4)). Similarly, States
Parties are mandated to adopt management plans for forests and other areas with

% International Union for the Conservation of Nature and Natural Resources (IUCN), 2006, available in
both English and French from the IUCN website at http://www.iucn.org.

% Maputo Convention, Article XXXVI11(4).
3 Article XXXIV.
% Article I1.

% Article 111.
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vegetation cover taking into account among other things ‘the social and economic needs
of the peoples concerned’ (Article VIII(1)(a)).

Article XVII of the Maputo Convention provides:

Article XVII. TRADITIONAL RIGHTS OF LOCAL COMMUNITIES AND
INDIGENOUS KNOWLEDGE

1. The Parties shall take legislative and other measures to ensure that
traditional rights and intellectual property rights of local communities
including farmers’ rights are respected in accordance with the provisions of
this Convention.

2. The Parties shall require that access to indigenous knowledge and its use be
subject to the prior informed consent of the concerned communities and to
specific regulations recognizing their rights to, and appropriate economic
value of, such knowledge.

3. The Parties shall take the measures necessary to enable active participation
by the local communities in the process of planning and management of
natural resources upon which such communities depend with a view to
creating local incentives for the conservation and sustainable use of such
resources.

Given that it is not yet in force, it remains to be seen how the Maputo Convention will be
used by local communities to assert their rights and how its social provisions will be
interpreted legally.

iv Monitoring

The Maputo Convention establishes a Conference of the Parties (COP) as the decision-
making body of the Convention, which shall hold its first meeting within one year of the
entry into force of the Convention.** The COP will be responsible for reviewing and
promoting the effective implementation of the Convention. States Parties will be
responsible for submitting reports to the COP (at intervals to be determined by the COP)
on measures they are taking to implement the Convention, as well as laws and other
information relevant to the Convention.

40 Article XXVI.
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Il The African Commission on Human and Peoples’ Rights

A Structure
i History & creation

Article 30 of the African Charter established the African Commission on Human and
Peoples’ Rights (the ‘Commission’) “to promote human and peoples’ rights and ensure
their protection in Africa.” The Commission was officially inaugurated on 2 November
1987 in Addis Ababa, Ethiopia, after its members had been elected in July of the same
year by the OAU’s 23rd Assembly of Heads of State and Government.

ii Headquarters

The Commission did not have a permanent Secretariat after its inauguration and thus, for
the first five sessions, its activities were co-ordinated from the OAU General Secretariat in
Addis Ababa. The Secretariat of the Commission is now located in Banjul, The Gambia.
Its contact details can be found in Annex XVII.

iii Composition

The Commission is composed of 11 human rights experts of high moral standing, chosen
from a list of names submitted by African States. They act not as State representatives but
in their own individual capacity, and are elected to serve on the Commission for
renewable six-year periods. The Commission elects its Chair and Vice-Chair.

B Functions
Article 45 of the Charter describes the functions of the Commission as:
1. Topromote Human and Peoples’ Rights and in particular:

(&) to collect documents, undertake studies and researches on African
problems in the field of human and peoples’ rights, organize seminars,
symposia and conferences, disseminate information, encourage national
and local institutions concerned with human and peoples’ rights, and
should the case arise, give its views or make recommendations to
Governments.

(b) to formulate and lay down, principles and rules aimed at solving legal
problems relating to human and peoples’ rights and fundamental
freedoms upon which African Governments may base their legislations.

(c) co-operate with other African and international institutions concerned
with the promotion and protection of human and peoples’ rights.
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2.  Ensure the protection of human and peoples’ rights under conditions laid
down by the present Charter.

3. Interpret all the provisions of the present Charter at the request of a State
party, an institution of the OAU or an African Organization recognized by the
OAU.

4. Perform any other tasks which may be entrusted to it by the Assembly of
Heads of State and Government.

The promotional function of the Commission is explained in Article 45 (1) of the
Charter (above). The main essence of this function is to sensitise the population and
disseminate information on human and peoples’ rights in Africa.

The Commission, in collaboration with NGOs and inter-governmental organisations, has
been able to establish a documentation centre used for human rights studies and
research, and has also organised several seminars, symposia and conferences aimed at
promoting human and peoples’ rights on the continent. The Commission has also
produced and circulated several human rights documents, including a Review of the
African Commission, Annual Activity Reports, and the Commission’s Rules of Procedure.
These documents have gone a long way to disseminate vital information about the
Commission, and they can be obtained free of charge from the Secretariat.

The Commission has also been cooperating with other human rights institutions (inter-
governmental and non-governmental) in many areas relating to the promotion and
protection of human rights, including the European Commission and Court on Human
Right and the Inter-American Commission and Court on Human Rights.

The second principal function assigned to the Commission by the Charter is stipulated in
Article 45(2) as: ‘to ensure the protection of human and peoples’ rights under conditions
laid down in the present Charter’. This protective mandate is achieved in two ways.
Firstly, the Charter provides for a State reporting procedure, through which the
Commission receives and considers periodic reports submitted by State parties in
conformity with Article 62 of the Charter. State parties are required to submit reports to
the Commission every two years, reporting on the legislative and other measures they
have taken to give effect to the rights and freedoms recognised in the Charter, although
very few African states have fulfilled their obligations in this respect. Many have not filed
any reports yet, while others are one or more reports behind schedule. The Commission
studies the reports during its regular sessions, engages in dialogue with State
representatives, and makes recommendations if necessary. NGOs and citizens are
permitted to request copies of these reports from the Secretariat of the Commission or to
download copies from the Commission’s website. They can prepare supplementary
reports or recommend to the Commission questions that could be asked to the State
representatives during the examination process. This procedure is discussed in Section
VIIIB.

As part of its protective mandate, the Commission is also entrusted to receive
‘communications’ or complaints, a procedure through which an individual, NGO or group
of individuals who feel that their rights or those of others have been or are being violated
can petition (complain) to the Commission about these violations. This system is
discussed in subsection C below.
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C The Communications Procedure

Article 55 of the Charter authorises individuals, groups and NGOs to file complaints with
the Commission if they believe that the rights set out in the Charter have been violated by
a State that has ratified it. These complaints are the primary means that indigenous
peoples, NGOs and others have of seeking redress for human rights violations within the
African human rights system.4

An overview of the process is set out below. See the African Commission’s Rules of
Procedure for more information.*

i Who may file a complaint?

Complaints may be filed by individuals, NGOs, groups of individuals and indigenous
peoples either on their own behalf or on behalf of others. The author (person submitting
the complaint) need not reside in the State against which the complaint is made.

ii Who must the complaint be filed against?

The complaint must be filed against a State that has ratified the Charter. As indicated
earlier, all African States except Morocco have ratified this treaty.

iii What may be complained about?

The complaint must allege violations of the rights set out in the Charter and those
violations must be attributable to the State against whom the complaint is made.
Individuals, indigenous peoples and NGOs may also submit complaints alleging a series
of “serious or massive violations” of human and peoples’ rights by a State party to
the Charter (Article 58, Charter). In the case of allegations of a series of serious or massive
violations, the requirement that domestic remedies be exhausted (see subsection iv
below) may be waived by the Commission.43

iv What must be included in a complaint?

The following information must be included in a complaint filed with the Commission:44

e Author(s)’ name, address, age and profession. While these identity details are
mandatory, the author can request that her/his identity be kept anonymous, for
example in situations of fear of reprisal, and this can be stated in the communication
to the Commission;

e Name of the State party referred to in the communication;

e Purpose of the communication;

e Provision(s) of the Charter allegedly violated;

“L|f UN instruments have also been ratified that allow indigenous peoples to file complaints with UN
human rights bodies, redress can be sought either in the UN or in the African system.

42 African Commission on Human and Peoples’ Rights, Rules of Procedure, adopted 6 October 1995,
available at http://www.achpr.org/english/_info/rules_en.html.

43 Communication Nos. 25/89, 47/90, 56/91 and 100/93.

* See, among others, Article 56 of the Charter and Rule 104 of the Rules of Procedure.
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e The facts of the claim;

e Information about measures taken by the author to exhaust local remedies, or
explanation why local remedies will be futile;

e The extent to which the same issue has been settled by another international
investigation or settlement body.

The requirement that domestic remedies be exhausted means that prior to filing a
complaint with the Commission all available domestic judicial procedures must be used
and completed. The only exceptions to this rule are if the remedies are ineffective (for
example, even if you win in local courts, it will not fix your problem), the remedies are
unreasonably delayed or if remedies do not exist in domestic law. Failure to exhaust
domestic remedies or to prove that one of the exceptions noted here will result in the
complaint being declared inadmissible and the Commission will not look at its substance
or merits (see Article 56(5) under “Admissibility” below.

v What happens next?

Complaints are initially sent to the Secretary of the Commission, who prepares a list of
complaints received and submits the list to the Commission for consideration. The
Commission will consider a complaint if a simple majority of its members decides to do so
(Article 55(2), Charter, Rule 102(1)). The register of complaints received and submitted
for consideration by the Commission is available to the public through the Commission’s
Secretariat.

a) Admissibility

Once the Commission has accepted a complaint for consideration, it will then determine
if the complaint is admissible (whether it satisfies the requirements that permit the
Commission to review it). Examination of the complaint from this point forward takes
place in private sessions of the Commission (Rule 106). The Commission4> determines
if a complaint is admissible according to the requirements set out in Article 56 of the
Charter (Rule 116), which provides that:

Communications relating to human and peoples’ rights referred to in Article 55
received by the Commission, shall be considered if they:

1. Indicate their authors even if the latter request anonymity;

2. Are compatible with the Charter of the Organization of African Unity or with
the present Charter;

3. Are not written in disparaging or insulting language directed against the
State concerned and its institutions or to the Organization of African Unity;

4.  Are not based exclusively on news disseminated through the mass media;

5.  Are sent after exhausting local remedies, if any, unless it is obvious that this
procedure is unduly prolonged;

6. Are submitted within a reasonable period from the time local remedies are
exhausted or from the date the Commission is seized of the matter, and

5 The Commission may set up a working group composed of three of its members to review admissibility
(Rule 113).
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7. Do not deal with cases which have been settled by these States involved in
accordance with the principles of the Charter of the United Nations, or the
Charter of the Organization of African Unity or the provisions of the present
Charter.

Before the Commission can declare a complaint admissible it must give the State in
question the opportunity to submit information about the admissibility of the complaint
(Rules 117(1) and (2)); or may request additional information from the author. If the State
fails to respond in writing within three months of receiving the Commission’s request for
information, the Commission may declare it admissible (Rule 117(4)).

Upon receiving all relevant information, the Commission may declare the complaint
inadmissible, in which case the proceedings terminate (Rule 118), or may declare it
admissible, in which case it will inform the State and author of its decision and transmit
the full text of its decision and other relevant documents to the State, which has three
months to respond in writing explaining “the issue under consideration and indicating, if
possible, measures it was able to take to remedy the situation” (Rule 119(2)). If the State
fails to respond, the Commission will act upon the information it has before it (119(4)). In
practice, however, the Commission often allows the State more than three months to
respond.

b) Merits

The next phase of the proceedings is an examination of the substance or ‘merits’ of the
complaint to determine if there has been a violation or violations. To make a decision on
this issue, the Commission may establish a working group of up to three of its members
(Rule 120(1)), which will set forth its observations after examining all of the written
information submitted by the author and the State. These observations will indicate if
there has been a violation or violations of the rights recognised in the Charter.

Rule 120(2) does not require that these observations be directly communicated to the
author(s) of the complaint, but rather that they remain confidential until such time as the
Assembly of Heads of State and Government of the Organisation of African Unity (now
AU) permit release to the general public. However, in practice the Commission does send
them to the author. The author may also attend and participate in the private sessions of
the Commission when the case is heard.

In determining if there has been a violation of human rights the Commission looks in the
first instance to those rights found in the Charter. However, when writing a complaint to
the Commission it is important to note, particularly in describing the violations and the
corresponding State obligations, that the Commission is also authorized to look at other
international human rights instruments ratified by the State in question to determine
what the correct principles of law may be in a given case (Arts. 60 and 61, Charter). Thus,
if the State in question has ratified a UN, ILO or other instrument that recognizes and
guarantees rights relevant to the case, the Commission may interpret the rights found in
the Charter in light of and in connection with the rights found in those instruments.

The other implication of Articles 60 and 61 is that they highlight the interrelationship

between African and other human rights law and reinforce the general principle that
nothing in the African Charter may diminish the human rights obligations of States under
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other ratified human rights instruments. In other words, States may not use the African
Charter to justify non-compliance or diminished compliance with obligations accepted
under other international instruments.

Vi Provisonal Measures

Rule 111 of the Commission’s Rules of Procedure provides that before making its decision
the Commission may recommend provisional measures to the State concerned, in order
to avoid irreparable damage being caused to the victim of the alleged violation. For
instance, the Commission may urge a State to suspend implementation of a penal
measure until the Commission has had the opportunity to consider the validity of the
proposed measure.* [Add Endorois prov measures if there were any.]

This recommendation does not imply a decision either way on the complaint. The
implementation of provisional measures is dependent on the will of the State in question,
however, and unfortunately few such measures have in fact been implemented by African
States.

vii  Arethe Decisions of the Commission Binding on States?

Technically, the Commission’s decisions are not binding on States since the Commission
is not a court with judicial powers. They are simply recommendations. In other words, the
State is not required to follow the decision of the Commission and there is no
enforcement power if decisions are not implemented. In practice most of the States that
have been examined by the Commission under the Article 55 complaints procedure have
not complied with its decisions.4” Nevertheless, the Commission’s decisions are
authoritative interpretations of the African Charter, and therefore of whether a State is
violating its binding obligations under the Charter.

The lack of binding jurisdiction and enforcement powers at the Commission recently led
the AU to establish an African Court on Human and Peoples’ Rights, the decisions of
which will be binding. This new mechanism is discussed in Section V.

viii  What can the Commission do?

Once the Commission has reached a decision on the merits of the case, the decision is
sent to the Assembly of Heads of State and Government of the AU, which will decide
whether to proceed with additional actions (Rule 120(2)). However, except in
extraordinary situations, the Assembly may simply request that the Commission conduct
an in-depth study of the situation and submit a report along with its recommendations to
the Assembly. The result is that it is the political body of the AU that makes all the
decisions and has the final say about what will happen with each complaint evaluated and
judged by the Commission. Moreover, as noted above, the Commission’s observations and
all measures taken by the Commission or the Assembly to attempt to address the

6 See for example Communication 269/2003, Interights on behalf of Safia Yakubu Husaini et al v.
Nigeria (2003), paras. 14-16.

47 0n the issue of State compliance generally, see, Non-compliance of State Parties to Adopted
Recommendations of the African Commission: A Legal Approach, DOC/0S/50b (XXIV).
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violations remain confidential unless the Assembly decides otherwise (Article 59,
Charter). This is clearly a very unsatisfactory conclusion to the process.

On the positive side, the Commission does have the potential to influence State behaviour
even in the course of a confidential procedure and appears to have done so in the past.
Even the fact that a complaint has been filed with and is under review by the Commission
may motivate some governments to re-evaluate their behaviour and address the issues at
the domestic level. Finally, the impact of resorting to the African Commission’s
complaints procedure will be most effective if it is done as part of a larger coordinated
campaign that seeks to address the perceived violations from a number of different angles
and if the complainants are able to and effective in using domestic and international
publicity to pressure their government to respect their rights.

Summaries of cases decided by the Commission are contained its Annual Activity
Reports, which can be found on the Commission’s website (at
http://www.achpr.org/english/_info/index_activity_en.html).

D Activities
Some of the main activities of the Commission are described here.
i Ordinary Sessions

The Commission ordinarily meets twice a year — once in approximately April/May and
once in October/November. The sessions usually last for two weeks, but this may increase
as the workload of the Commission increases. During the ordinary sessions, the
Commission discusses the human rights situation in Africa with the participation of State
representatives, non-governmental organisations, national human rights institutions and
inter-governmental bodies; considers applications for observer and affiliate status to the
Commission; reports on its work since the last ordinary session; examines State reports;
considers and adopts resolutions and reports; considers complaints/communications;
and deals with any administrative matters. Some of these agenda items are dealt with in
public sessions while others are held in closed (private) sessions. Ways in which
indigenous organisations and NGOs can participate in these activities are described in
Section VIII.

ii Country Visits and Missions

Pursuant to its promotional mandate under Article 45(1) of the Charter, the Commission
periodically conducts promotional missions to African States, which are usually one to
two weeks in duration and take place between the Commission’s ordinary twice yearly
sessions. The Commission must request and receive the approval of the State before such
a mission can be carried out. If a mission is approved, the Commissioner responsible for a
given country will organise in-country meetings and discussions with various
stakeholders working in the field of human rights, including government officials and
members of civil society organizations, academic institutions and any other individuals,
organizations and international agencies working for the enhancement of a culture of
human rights in the country. The objective is to engage these stakeholders in a
constructive dialogue on ways of strengthening human rights observance in the country.
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Details of upcoming missions are usually posted on the Commission’s website. Given that
the Commission has a wide range of human rights issues to research and promote, it is
important for indigenous peoples and organisations to participate in these missions by
requesting a meeting with the Commissioner in charge and giving her/him as much
detailed information as possible on the human rights situation of indigenous peoples in
the country, to ensure that these issues are properly taken up and discussed during the
mission. In recent missions, indigenous issues have been addressed. For example, during
the February 2005 mission to Botswana the expulsion of the indigenous Basarwa
community from the Central Kalahari Game Reserve was brought to the attention of the
Commission’s delegation. Since the matter was before the national courts, the delegation
considered that it was not appropriate to discuss the details of the case. However, in its
report, which was subsequently adopted by the Commission, the delegation
recommended that

The Government should engage the indigenous Basarwa communities in further
dialogue and explore ways of communicating with them. Assistance given to them
should be accompanied with training and support mechanisms, uplift their social
wellbeing without prejudicing their culture and traditions.*®

The Commission has also sent missions to several State parties to investigate
allegations of serious human right violations. As with promotional missions, these
missions can only be conducted by the Commission with the approval of the State in
question. In the past, the Commission has conducted investigative missions to countries
including Nigeria, Mauritania and Sudan.

The Commissioner in charge of a promotional or investigative mission will report on it to
the full Commission during its following ordinary session, and the report and any
recommendations will be considered for adoption.

i Special mechanisms

The Commission has created a number of special mechanisms to assist with its human
rights promotion and protection activities in Africa. The most common types of special
mechanism are Special Rapporteurs and Working Groups, which play a very significant
role in researching, gathering and documenting information on certain key areas of
human rights. This information can then be used by the Commission to formulate norms,
policies and advice to African States.

At present, the Commission has Special Rapporteurs covering the following human rights
issues:

e Prisons and condition of detention in Africa

¢ Human Rights of Women in Africa

e Freedom of Expression in Africa

e Situation of Human Rights Defenders

e Refugees, Asylum Seekers and Internally Displaced Persons in Africa

8 African Commission on Human and Peoples’ Rights, Mission Report to the Republic of Botswana, 14 —
18 February 2005, available at
http://www.achpr.org/english/Mission_reports/mission%20report_Botswana.pdf
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The Commission’s current Working Groups, which comprise members of the Commission
as well as independent experts in particular human rights issues, are:

e Working Group of Experts on Indigenous Populations/Communities in Africa

e Working Group on Economic, Social and Cultural Rights in Africa

e Working Group on the Death Penalty

e Working Group on the Implementation of the Robben Island Guidelines (relating to
the prevention of torture)

e Working Group on Specific Issues Relevant to the Work of the African Commission

The Commission’s Working Group of Experts on Indigenous Populations/Communities is
discussed in Section 1V.
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IV The Working Group of Experts of the African Commission on
Indigenous Populations/Communities in Africa

A History & creation

The African Commission has been
debating the human rights situation of
indigenous populations/communities
since 1999. On 6 November 2000, during
its 28th Session, the Commission resolved
to establish a Working Group of Experts
on the Rights  of Indigenous
Populations/Communities in Africa (the
‘Working Group’), with a mandate to:

e Examine the concept of indigenous people and communities in Africa;
e Study the implications of the African Charter on Human and Peoples’ Rights and well-
being of indigenous communities especially with regard to:
o theright to equality (Articles 2 and 3)
o theright to dignity (Article 5)
o  protection against domination (Article 19)
o onself-determination (Article 20) and
o the promotion of cultural development and identity (Article 22)
e Consider appropriate recommendations for the monitoring and protection of the
rights of indigenous communities.

The Working Group was officially established at the Commission’s 29t Session in May
2001. At its 34th session in 2003 the Commission renewed and extended the mandate of
the Working Group, and at its 38t Session in November 2005 it again renewed the
Working Group’s mandate for a further two years. In November 2007, the mandate of the
Working Group was again renewed for two years.

The Working Group is an important development for indigenous peoples, as its creation
represents the first time that the African Commission has addressed the issue of
indigenous peoples in Africa and the rights that may apply to them under the Charter.
Second, the mandate of the Working Group is to look at peoples’ rights as well as
individual rights. Third, the Working Group includes African indigenous persons among
it members.
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B Composition

The Working Group is normally composed of six members, including three members of
the African Commission and four experts on indigenous issues. The current members are:

e Commissioner Soyata Maiga, Mali (Chairperson)
e Commissioner Musa Ngary Bitaye, Gambia

e Commissioner Mumba Malila, Zambia®

e Naomi Kipuri, Kenya

¢ Mohamed Khattali, Mali

e Zephyrin Kalimba, Rwanda

e Marianne Jensen, Denmark

C Report®

In consultation with human rights experts and representatives of indigenous
communities, the Working Group researched and wrote a comprehensive document
entitled “Report of the African Commission’s Working Group of Experts on Indigenous
Populations/Communities”, in order to examine the concept of indigenous peoples in
Africa and to report on their human rights situation. This report was adopted by the
Commission in November 2003, and published as a book in both English and French in
2005.%

The report is the African Commission’s official conceptualisation of, and framework for,
the issue of indigenous peoples’ rights in Africa, and as such it is a highly important
instrument for the advancement of indigenous peoples’ human rights. The report debates
the criteria for identifying indigenous peoples in Africa, documents violations of
indigenous peoples’ human rights, analyses the African Charter with respect to
indigenous peoples’ rights, and makes recommendations to the African Commission on
how to improve the protection of indigenous peoples’ human rights. This report is to
serve as a platform for the Commission’s activities on promoting and protecting the
human rights of indigenous peoples, and will help facilitate constructive dialogue between
the Commission/AU and their member States.

The report points out that while there is no single definition of indigenous peoples, there
are internationally accepted indicators which can help to identify who the indigenous
peoples of Africa are. The Commission notes the important distinction that must be made

9 commissioner Malila was appointed in November 2006 to replace outgoing Commissioner Rezag Bara.

% Sections C and E have been adapted from information on the International Work Group for Indigenous
Affairs (IWGIA) website, available at http://www.iwgia.org/. A staff member of IWGIA, Marianne Jensen,
is one of the expert members of the Working Group.

°L African Commission on Human and Peoples’ Rights, Report of the African Commission’s Working
Group of Experts on Indigenous Populations/Communities, adopted by the African Commission at its
34th Ordinary Session, November 2003. The full report is available in English through the Commission’s
website at http://www.achpr.org/english/_info/wgip_others.htm or at
http://www.iwgia.org/graphics/Synkron-
Library/Documents/publications/Downloadpublications/Books/AfricanCommissionbookEnglish.pdf .
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between people who are indigenous or aboriginal to Africa in a general sense and peoples
who are indigenous in the modern analytical sense contemplated by international law. A
proper analysis of indigenousness for purposes of international human rights law and
protection thus focuses:

.. on self-definition as indigenous and distinctly different from other groups
within a state; on a special attachment to and use of their traditional land
whereby their ancestral land and territory has fundamental importance for their
collective physical and cultural survival as peoples; [and] on an experience of
subjugation, marginalization, dispossession, exclusion or
discrimination because these peoples have different cultures, ways of life or
modes of production than the national hegemonic and dominant model.”
(emphasis in original)®

Those groups in Africa who identify themselves as indigenous peoples are noted as being
“first and foremost (but not exclusively) different groups of hunter-gatherers or former
hunter-gatherers and certain groups of pastoralists.” They include such hunter-gatherer
groups as the ‘Pygmies’ of central Africa, the San of southern Africa, the Hadzabe of
Tanzania and the Ogiek, Sengwer and Yakuu of Kenya, as well as pastoralist groups
including the Maasai of Kenya and Tanzania, the Karamojong of Uganda, the Himba of
Namibia and the Tuareg, Fulani and Toubou of Mali, Burkina Faso and Niger. These and
other groups identify as indigenous and have cultures and ways of life considerably
different than the dominant society. Their cultures are in many cases under threat, and
they suffer from widespread discrimination, often being viewed as inferior. These groups
share a strong connection to and dependence on their traditional lands and territories,
which have in many cases been taken from them for environmental conservation or
resource exploitation purposes. They typically suffer unequal access to social services
including healthcare, education and employment, and they are under-represented in
government and decision-making bodies.

The report analyses the provisions of the Charter in the context of indigenous peoples,
under both the individual and collective rights categories. In respect of the latter, as noted
earlier, it concludes that “the protection of rights to land and natural resources is
fundamental for the survival of indigenous communities in Africa and such protection
relates both to Articles 20, 21, 22 and 24 of the African Charter.” It also finds that “by
not protecting individual members of indigenous communities against discrimination, the
member states of the African Union violate Articles 2 and 3 of the African Charter” and
further that such States “have an obligation to protect individual members of indigenous
people against inhuman and degrading treatment”, citing numerous examples of
situations whereby indigenous people are treated as less than human and are denied
equal rights to basic human dignity.*

The report concludes with the following series of recommendations to the African
Commission:*®

%2 1d, p. 92-93.
%3 |bid, p. 89.
* At p. 21.
S Atp. 77.
56

At p. 114-115.
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1. That the African Commission on Human and Peoples’ Rights should establish
a focal point on indigenous issues within the African Commission. The focal
point could be in the form of a Special Rapporteur once the African
Commission finalises its review of the Special Rapporteur mechanism;

2. That the African Commission on Human and Peoples’ Rights should establish
a forum which brings together indigenous participants, experts and other
human rights activists to meet regularly in the context of the sessions of the
African Commission to consider developments in the field of the rights of
indigenous populations/communities in Africa, give expression to the voices
of indigenous people and formulate advisory opinions for consideration by
the African Commission. Rule 29 allows for the establishment of a sub-
commission;

3 That the African Commission on Human and Peoples’ Rights, in partnership
with IWGIA, should publish the final report of the Working Group in French
and English for wide distribution among African governments and policy
makers in international development;

4. That the work on elaborating the concept of ‘peoples’ in the light of the
collective rights of indigenous populations should continue;

5. That as the African Commission reviews its Rules of Procedure, that specific
inquiries on indigenous populations in Africa be inserted for the purposes of
Article 62 reports, the work of all Special Rapporteurs and in the mission
reports of Members of the African Commission;

6 That the African Commission on Human and Peoples’ Rights should remain
seized on the matter of “The Rights of Indigenous Populations in Africa”,
which should remain an Agenda item at all Ordinary Sessions of the African
Commission;

7. That until such time as a final decision is taken as to paragraphs 1 and 2
above, the Working Group should continue to serve as the focal point for
deliberations on this matter.

Indigenous peoples and organisations working on their behalf in Africa are strongly

encouraged to read this report in full. It provides an invaluable tool for lobbying,
advocacy and legal work.
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D Current Mandate and Activities
The Working Group’s current mandate® is to:

e With the support and cooperation from interested donors, institutions and NGOs,
raise funds for the Working Group’s activities relating to the promotion and protection
of the rights of indigenous populations/communities in Africa;

e Gather information from all relevant sources (including governments, civil society,
indigenous populations and their communities) on violations of the human rights and
fundamental freedoms of indigenous populations/communities;

e Undertake country visits to study the human rights situation of indigenous
populations/communities;

e Formulate recommendations and proposals on appropriate measures and activities to
prevent and remedy violations of the human rights and fundamental freedoms of
indigenous populations/communities;

e Submit an activity report at every ordinary session of the African Commission;

e Cooperate when relevant and feasible with other international and regional human
rights mechanisms, institutions and organisations.

Based on this mandate, the Working Group has developed a comprehensive work
programme which includes country visits, sensitisation seminars, information activities
and research.

The Working Group’s 2003 Report on indigenous peoples has been published in English
and French and is being distributed to a wide range of actors, including African
governments, human rights institutions, African and in