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Background and executive summary 
 
In March 2002, while attending an Organisation of American States (OAS) meeting of the 
Working Group on the American Declaration on the Rights of Indigenous Peoples, 48 
indigenous peoples' organisations and support NGOs from Central and South America 
sent a letter to the President of the World Bank in which they reiterated several concerns 
about the revision of the World Bank’s existing policy on Indigenous Peoples (Operational 
Directive 4.20). 
 
In response to the letter, World Bank Vice-President Ian Johnson invited indigenous 
representatives to a face-to-face meeting in Washington D.C.. At that meeting in July 
2002, six indigenous representatives stressed that after six years of lengthy policy 
revision, many of the fundamental concerns of indigenous peoples about the process 
have not been addressed by the Bank. In response to these concerns and 
recommendations, the World Bank accepted the invitation made by the indigenous 
participants to co-organise and jointly host a Roundtable with indigenous peoples’ 
representatives to discuss their multiple concerns in more depth. In particular, the event 
was called for by indigenous peoples’ organisations to talk directly to Bank policy makers 
and lawyers about serious gaps and omissions in the March 2001 Draft of the World 
Bank’s proposed new Indigenous Peoples Policy, now known as OP/BP4.10. This 
Roundtable duly went ahead at the World Bank Headquarters in Washington, D.C. on 17-
18 October 2002).  
 
Participating in the Roundtable discussion were 14 indigenous delegates from several 
regions around the world, chosen by way of a self-selection process facilitated by the 
International Alliance of Indigenous-Tribal Peoples of the Tropical Forests. A number of 
observers were also present, including Professor Ole Magga, President and Mr. Antonio 
Jacanamijoy, Vice-President of the UN Permanent Forum on Indigenous Issues (UNPFII). 
Participating on behalf of the Bank were: Vice President Ian Johnson, head of the Bank’s 
Environmentally and Socially Sustainable Development Department (ESSD), World Bank 
lawyers and technical staff overseeing the policy revision process. 
 
Throughout the frank Roundtable discussion, the indigenous delegation, which included 
six human rights lawyers, argued that the March 2001 Draft revised policy fails to meet 
standards on the rights of indigenous peoples as established under international law. It 
was highlighted that the World Bank Group should adopt a rights-based approach to 
development and that this approach should ensure that the Bank's own operational 
policies and guidelines are fully consistent with international standards on human rights, 
environment and development. The indigenous delegates stressed that as an 
intergovernmental organization the World Bank Group does not stand outside 
international law and is not a free agent. In this regard, argued the indigenous delegates, 
the Bank is bound to uphold the norms of customary international law - including those 
relating to indigenous peoples’ rights. 
 
Over the whole two days, indigenous delegates pressed Bank lawyers to explain why the 
Bank is unable to make explicit reference to human rights instruments in its policies and 
why it is unable to clearly state that it will not fund development operations that 
contravene a borrower government's obligation under international human rights 
agreements. Bank lawyers in the Roundtable responded by repeatedly maintaining that 
the Bank is constrained by its own Articles of Agreement (and the Bank’s Board of 
Executive Directors), which prevent it from dealing with certain human rights which are 
deemed to be the "political affairs" of Borrowers. Indigenous lawyers challenged this 
argument – emphasising that it is now widely recognised that human rights issues 
transcend the political affairs of states and are issues of international concern. They also 
argue that as a minimum some fundamental rights, such as the right to property, could 
still be made more explicit in the new policy without amending the Bank’s articles. They 
therefore urged the Bank’s legal department to be more progressive in their interpretation 
of the Bank’s mandate and to translate this more open interpretation into stronger policy 
provisions on land and territorial rights. 
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On the second day of the Round Table Discussion, an Indigenous Peoples’ statement 
adopted and signed by indigenous participants and observers was submitted to the World 
Bank representatives at the close of the Roundtable (see Appendix II). 
 
At the close of the meeting, Vice-President Ian Johnson instructed his staff to take the 
draft policy back to the drawing board and to address issues relating to land, gender and 
social assessment and committed the Bank to making the draft revised policy available 
for public comment. Mr Johnson also acknowledged that the legal questions raised are 
central to indigenous concerns over the Draft policy. 
 
As a consequence, the Vice-President committed to look into the possibility of a focused 
legal discussion between indigenous representatives and Bank lawyers. In May, the 
indigenous movement again called for a focused legal discussion to follow-up the 
Roundtable before the Bank’s new policy is finalised. As of early June 2003, no such 
legal discussion has taken place and no revised policy has yet appeared. 
 
The full transcript of the meeting, which was checked for accuracy by indigenous 
participants and NGO observers prior to finalisation, is soon to be available on the World 
Bank’s web site at: [NOT YET AVAILABLE] 
 
Purpose of summary report: 
The aim of this report is to provide an abbreviated record of the meeting that captures the 
main substantive issues relating to the revision of the World bank’s Indigenous Peoples 
Policy raised during the dialogue. The summary has been compiled from notes taken by 
NGO observers at the meeting and from the full draft transcript compiled by the Bank and 
checked by indigenous and NGO participants. Questions made by indigenous delegates 
are marked with a [Q], while Bank responses that contain specific commitments or 
invitations for follow-up are marked with a [QF]. 
 
It is hoped that the information and arguments contained in this summary report on the 
Roundtable will be useful for indigenous peoples’ organisations, indigenous experts, 
human rights scholars and activists involved in the ongoing debate surrounding the 
revision of the Bank’s Indigenous Peoples Policy. It is also hoped it will be of interest to 
other rights holders and interested parties who are interested generally in the operational 
standards of the World Bank Group and its obligations under international law. 
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I. Day One: 
 
 Thursday, October 17, 2002 
 
Morning Session: Discussion 
 
World Bank Co-Chair: Ian Johnson 
Indigenous Co-Chair: Viktor Kaisiepo 
 
Opening Ceremony:  
 
Professor Ole Magga, Chair of the UN Permanent Forum of Indigenous Issues 
 
(speech and native Saami song) 
 
Commencement of Meeting: 

• Co-chairs were appointed: Mr. Ian Johnson and Mr. Steen Jorgensen shared the 
co-chairmanship on behalf of the WB and Mr. Viktor Kaisiepo assumed Co-
chairmanship by consensus on behalf of Indigenous peoples.  

• WB circulated its draft agenda, in English only; IP delegates expressed surprise 
at not having been passed a draft to consider earlier. 

• Indigenous peoples held a brief closed consultation to make adjustments to the 
agenda. 

• Translation of agenda and other documents was requested. 
• Due to loss of time to consider the agenda (forty minutes), Indigenous peoples 

requested extension of meeting by one hour; WB accepted. 
• Room seating arrangements were changed to a round configuration on request of 

Indigenous peoples. 
 
Ian Johnson  

• ...Stated WB had hoped this would be a final step in the consultation process. 
 QF: Expressed WB’s commitment to take in Indigenous peoples’ views to 

improve its policy, to faithfully record and to transmit to both Bank Management 
and the Bank’s Board the Round Table discussion. 

 QF: Ensured Indigenous peoples the opportunity to take the report back to their 
communities to review and provide feedback to Bank on its reporting of the 
Round Table before it is published, to ensure whatever is reported is truly 
representative of Indigenous peoples’ views.  

 QF: Stated that WB agreed to delay its internal processing and finalisation of the 
Indigenous peoples’ Policy until considering at least preliminary outcomes of the 
OED Review. 

 
Mattias Ahren 

• Stated he was asked by Indigenous peoples to say opening words. Indigenous 
peoples’ have very serious concerns on WB’s policy and work affecting 
Indigenous peoples, which are of two kinds: 

1) Consultation process: inadequate, lack of transparent mechanisms to 
incorporate Indigenous peoples’ views on the policy, Indigenous peoples’ 
views to date have not been properly taken into account in Draft 
OP/BP4.10. 

2) Substantial matters: Draft safeguards in OP/BP 4.10 lack protection for 
Indigenous peoples’ rights to their territories and resources, the right to 
self-identification, and prior informed consent for projects affecting 
Indigenous peoples, among other issues.  

• Stated Indigenous peoples do not see this meeting as a final step, but as the 
beginning of a constructive dialogue in the future between Indigenous peoples 
and WB. 

• Q: Called for a sincere and straightforward dialogue, for WB to address 
Indigenous peoples’ concerns and for WB to express its agreement or 
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disagreement with Indigenous peoples proposals and why, in order to advance 
constructive dialogue into the future and ensure Indigenous peoples’ positions 
are adequately incorporated in all WB’s policies and work affecting Indigenous 
peoples. 

• Q: Stressed that Indigenous peoples want to hear back from the Bank how they 
plan to incorporate the principle concerns and recommendations of Indigenous 
peoples to ensure their rights are fully respected and an effective safeguard 
policy is adopted by the WB. 

• Q: Confirmed importance that Indigenous peoples had been promised to be able 
to go through the WB’s final report for this Round Table before it is published. 

 
Hassan IdBalkassm 

• Indigenous peoples have suffered discrimination, and UN instruments (eg., ILO 
Convention 169) have not been respected to protect Indigenous peoples’ cultural 
and territorial rights (cultural identity, languages, civilizations, etc.) 

• Indigenous peoples have suffered global integrationist approaches that do not 
respect cultural identities. 

• National governments have not respected individual or collective rights, 
especially in Africa. 

• In Africa, the majority of WB projects do not respect territorial or cultural identity 
rights, or environment, destroying Indigenous peoples’ traditions instead of 
promoting them. 

 Q: WB is a UN Agency, therefore it should respect international standards. Asked 
why it does not, especially in the framework of ILO Convention 169. 

 
Ian Johnson 

• Thanked him for raising these issues; hoped to address them in the next two 
days. 

• Wanted to hear about both strengths and weaknesses of WB’s operations policy, 
to learn. 

• Stated WB had 32 consultations around the world and wants feedback. 
• Requested time to discuss the WB’s broader relationship to Indigenous peoples, 

how best to strengthen it both in country and in global fora (eg., the UN 
Permanent Forum on Indigenous Issues), in other areas and avenues, and in 
WB’s broader policies. 

• Offered flexibility in extent of time spent here on OED presentation, and called for 
Indigenous peoples’ feedback on this. 

 
Viktor Kaisiepo: 
Expressed discomfort with the agenda, and requested time to consider it among 
Indigenous peoples. 
 
Lourdes Tiban 

• Stated she was here in July 2002 and Indigenous peoples must know how they 
progress in this process, to see how to have a dialogue between Indigenous 
peoples and WB.  

• Indigenous peoples have already heard from the OED, which provided important 
elements, and do not want to listen to those matters again in detail. 

• Indigenous peoples have not yet heard about the fundamental issues; would like 
to get at once to the point, to the core of the discussion, not enter into a detailed 
discussion on wording. 

• Indigenous peoples would like to reach an agreement at the end of this Round 
Table that their concerns and suggestions be included in WB policies for 
Indigenous peoples.  

• Indigenous peoples already have certain subjects to discuss and go to now. 
• Stated the reason Indigenous peoples are here today is because for years the 

Bank has not incorporated Indigenous peoples’ views sufficiently. Since 1999 all 
their suggestions have not been considered or included in this draft document. 
WB issued a report saying 1200 people participated in their consultations, but it’s 
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unknown how many of those people talked and how many of their suggestions 
were included in the document.  

 Q: Needed to know how we are going to work on this policy. 
 Q: Stated Viktor Kaisiepo has been elected by Indigenous peoples as Co-Chair 

for the Round Table. 
 
Julio Cesar Estrada 

 Q: Requested: change in seating arrangements to face one another; time to 
review the agenda among Indigenous peoples; and translation of agenda. Among 
Indigenous peoples of Amazon, to show one’s back to someone (as currently 
seated) means to not want to talk to them. 

• Agreed this should be a frank, open dialogue where all should speak and try to 
understand eachother.  

 
Ian Johnson 

• Agreed to Indigenous peoples’ requests for time to structure the agenda, offering 
interpretation services. 

• Acknowledged Lourdes’ comments on the OED presentation and asked how to 
proceed. 

• Stated openness to the best suited seating configuration. 
 
Geoffrey Puhi Fuimaono Karena 

• Kia Ora. Agreed that looking at each other might be better for dialogue. 
 
 
[ 40 minutes time out and closed indigenous caucus to amend agenda] 
 
Coffee break 
 
Viktor Kaisiepo 

• Announced changes to the Agenda (See Final Agenda, Appendix I):XX 
• Indicated that Indigenous peoples’ discussions were without distinction of 

delegate or observer. Requested that Permanent Forum members be active, with 
similar rights to participate in the discussion. Invited Permanent Forum members 
to sit in circle. 

 
Marcial Arias 

• Greeted everyone as Executive Secretary of IAITPTF.  
• Stated that Indigenous peoples’ self-selection process was very complex, and 

representatives present were selected based on a process conducted by 
Indigenous peoples themselves.  

• It was of prime concern that the self-selection process was transparent and to 
ensure selection of representatives who were experts. 

• Wanted to make this clear so that later there would be no misunderstandings, 
and legitimacy of this process could not be taken away.  

• Consulted all the regional IP organizations, including in five regions covered by 
the WB, and regions where WB is not represented. Therefore, the fifteen selected 
cover almost all Indigenous peoples’ regions. Named all the regions (See List of 
Participants).  

• Stated a fundamental problem was in getting visas to the U.S. Two of the 
selected IP delegates were unable to get the visa. They had one month to make 
the selection and it was very important for Indigenous peoples to participate here 
directly. 

 
Ian Johnson 
Suggested it useful as part of documenting this meeting to precisely document the 
selection process that was adopted so people are very clear. 
 

 11



Independent Report on the Round Table Discussion on the Revision of the  
World Bank’s Indigenous Peoples Policy: Washington, D.C., 17-18 October 2002 

Ian Johnson 
Regarding the visa issue, remarked an increasing difficulty to get visas, that WB has a full 
visa office and will do everything within their control to help facilitate in such situations. 
 
Viktor Kaisiepo 

• Passed to agenda item on OED implementation review of OD4.20. 
 

Joji Cariño 
Suggested first the short presentation. 
 
Viktor Kaisiepo 
Requested a brief presentation on the OED and time for questions. 
 
Greg Ingram 

• Highlighted main points on the OED:  
o Affirmed that copies of the of evaluation report had been distributed to 

Indigenous peoples the day before, together with a draft version of the 
Management Response...  

 
•   Regarding this evaluation, an approach paper (of June 2001) addressed 3 major  

questions: 
1) Did the Bank apply OD 4.20, and how?; 
2) To what extent were the objectives of OD 4.20 relevant in delivering 
development to  
 indigenous people?; 
3) To what extent has OD 4.20 been efficient and effective in meeting its 
objectives? 

 
 The first two questions were addressed in First Phase Report, a process report, 

largely a desk review with a number of consultations, delivered end of June. The 
Second Phase Report addresses the third question, involving a number of case 
studies and field work.  

 
 Findings of the First Phase Report: 

1) The operations statement is relevant and consistent with the Bank’s poverty 
reduction strategy; 

2) The policy’s applicability and country support varied widely around the world and 
by region; essentially, one size does not fit all. Although the policy has an open 
texture in terms of its definitions, the conclusion was it hadn’t been wholly 
successful and not aligned well with the approaches of many countries; 

3) The WB could work even more extensively with the legal frameworks of countries 
to respect this policy, and to monitor its application. On how the policy has been 
applied, OED considers it more sensible to look at the policy on a countrywide vs. 
a project by project basis. 

4) Good policy implementation of OD 4.20 had a “strong association” with good 
project outcomes. Was not claiming a strictly causal link, but a strong association 
that was to be studied further in Phase II of the review, and took into account 47 
projects in 12 countries.  

5) The application of the policy has not been as good as hoped, looking at projects 
that closed as of May 2001, that were probably approved by the Board through 
1995. Looked at existing portfolio of ongoing projects, and found an improvement 
in the extent of application of the policy. 

 
 Major recommendations of First Phase Report: 

1) Must clarify the intent, scope and requirements of the operational directive, eg., 
there was ambiguity about the extent to which the five characteristics laid out in 
the policy should be met, to which it is absolutely necessary for groups to be 
subsistence-oriented, to have indigenous languages, to which pastoralists and 
migratory groups are covered.  
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2) Must distinguish between and separate mandatory requirements (i.e., safeguard 
or “do no harm” requirements) that the WB must do; from non-mandatory 
requirements (i.e., “doing good” practices vs. “doing no harm” requirements).  

3) Must make the identification of Indigenous peoples more consistent with 
countries’ legal frameworks to the extent possible. Where legal framework is 
lacking, WB should engage in dialogue and ensure that Indigenous peoples’ 
protection works well within the WB’s poverty reduction policies; and improve 
monitoring of the impact of WB programmes on Indigenous peoples. 

4) This issue should also be given more attention in the Country Assistance 
Strategy (CAS), a document the WB prepares every three years that 
summarises the WB’s objectives in a particular country. Therefore, to address 
Indigenous peoples’ issues more at a country-wide level than a project-by-
project level. The CAS should address how the WB can best provide culturally 
appropriate assistance to Indigenous peoples. 

 
Joji Cariño 

 Q:  Asked several questions: 
1) If there is anything that can already be shared of Phase II of the OED report.  
2) Referred to paragraph 2.5 in the draft which says that the OD does aspire to help 

ensure that the development process fosters full respect for the dignity, human 
rights and cultural uniqueness of Indigenous peoples, but asserts that the WB 
can only deal with economic rights. It says the reference to human rights in OD 
4.20 and draft OP 4.10 create “expectations inconsistent with the Bank’s Articles 
of Agreement”. Asked whether these objectives cover only economic and social 
rights necessary for poverty reduction, or if they also cover civil and other political 
rights.  

3) If so, how are the objectives to be reconciled with the Bank’s Articles of 
Agreement?  

4) Although the Bank’s legal and ESSD staff take the position that the OD relates 
only to economic rights, this is not fully appreciated by the public, and the current 
formulation of the OD has generated expectations among stakeholders that the 
Bank can deliver more than its mandate allows. This finding is quite relevant to 
the discussion on the OP 4.10. Would like some further elaboration of this 
particular point in the report.  

 
Greg Ingram 

• Stated they are currently working on the Phase II report, but would be happy to 
describe what they are doing, which is looking at cases and so on. Believed it 
was premature to state what the findings and recommendations will be.  

• Noted that this question of human rights was an issue that the OED review team 
had heard many times in their consultations during the evaluation. 

• Asked Gita Gopal to summarize how the process is advancing in Phase II. 
 

Gita Gopal 
• Stated that in Phase II, they are deepening discussion on relevance in Phase I 

and looking at how the OD is relevant from a regional point of view in all regions. 
They have additional information from the field assessments they have done in 
eight countries, including consultations and several workshops, so the discussion 
is deepening, as promised in Phase I.  

• They are looking of the results of 47 projects (originally 55 projects; eight were 
since cancelled) analyzed in Phase I where the OD was applied, and have gone 
to the field in about eleven or thirteen of those projects and talked to Indigenous 
peoples, tribal communities. So, in addition to the relevance there will be a 
chapter on what they find to be the results of these forty-seven projects where the 
Bank has applied the OD.  

 
Greg Ingram 

• With respect to Joji Cariño’s second question, he stated he is an economist, but 
would let the Legal Department amplify his own comments.  

• The WB has a set of Articles of Agreements which constrain them in a number of 
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ways, particularly, from operating in the political sphere; only in the economic 
sphere. The two documents referred to, the papers by Mr. Shihata and Mr. 
Picciotto, argue that there is a set of rights which sometimes are called human 
rights, which have strong economic elements to them: the rights to own property 
and rights associated with education, health and so on; and those rights, which 
clearly have economic elements, can clearly be made to be consistent with the 
Articles of the Bank.  

• Beyond that, the Articles of the Bank loom as constraints. He suspects this is 
already known and is an issue.  

• The observation is that this is precisely an issue and language in the OD may 
have created expectations that, in fact, are inconsistent with the Bank’s Articles. 
This speculation is based on meetings and consultations WB has had, when 
people look at the OD and interpret it as something that is not quite the case....  

 
Salman Salman 

• Stated that the points raised by the two speakers to a large extent address the 
Articles of Agreement of the Bank, which are the WB’s Charter, and are 
constraining. They clearly prohibit the staff, the WB Management from interfering 
in political affairs of WB member countries, from monitoring the affairs of 
countries. 

• Any document from the Management or from the Board has to be consistent with 
the Articles of Agreement, that are the WB’s most superior document. No WB 
policy, regulation, or directive can be inconsistent with its Articles of Agreement.  

• The OD does mention human rights, but the paragraph itself speaks about 
human rights of all the people. This is a general objective of the OD, that is 
centered on social and economic rights as mentioned further in Paragraph 1 of 
OP4.10, as opposed to political and civil rights.  

• The Bank is an intergovernmental organization owned by its member states. 
Those member states elect the Board of Directors and it’s the Board of Directors 
that sets the policies and directives of the Bank.  

• So, as seen in legal opinions issued by the General Council, the interpretation 
has consistently been that human rights here deal only with social and economic 
rights, and the Bank cannot interfere with the political affairs of the country. Civil 
and human rights fall within the category and ambit of political rights, with which 
the Bank cannot interfere in those countries.  

 
Hassan IdBalkassm 

• Signalled that the WB is an agency of the United Nations and the latter has 
numerous conventions, statements and declarations which have to be observed 
and respected by its agencies.  

 Q: In the development of the OD, is the Bank not obliged to respect the standards 
that have already been established by the United Nations as an agency of the 
latter? 

 Q: There are two very important principles: participation and consultation. How 
has the WB respected these two principles within the framework of the 
development of this policy?  

 
Greg Ingram 

• Believed his first question raises some of the issues that were raised in the 
discussion about paragraph 2.5 and that there are a number of treaties and 
agreements.  

• As an institution, the WB also has a set of constraints from its Articles.  
• Will again ask the Legal Department if they have any comments on exactly how 

the Bank deals with UN statements, not all of which may be fully and internally 
consistent with each other.  

• In terms of participation and consultation in development of the policy, will ask 
Gita Gopal to describe briefly the participation and consultation carried out in the 
first phase evaluation, because there were some workshops and so on. He also 
invited people who are developing the policy to talk about it. The question was 
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about the participation and consultation in the development of the policy, not 
specifically about the evaluation, but would be happy to respond about the 
evaluation. Asked Gita Gopal to address that question and then they would come 
back to the UN question. 

 
Gita Gopal 

• Stated that as mentioned the day before, since day one they have been 
consulting with large numbers of stakeholders, with Bank staff, and have held 
many external workshops.... 

 
Salman Salman 

• Indicated a need to distinguish between declarations of the United Nations 
General Assembly, and conventions and treaties that are signed and ratified by 
states. Stated he did not want to get into a real debate here, but that as a general 
rule, those declarations don’t have legal teeth, they are not binding, they are 
political declarations. What is really binding are the conventions and the treaties 
that are signed and ratified by the states.  

• An agreement was signed between the Bank and the UN (he offered to give a 
copy of it), that clearly states that the Bank, although a specialised agency, is 
required to function as an independent institution.  

• Coming back to international standards and being bound by them, there is no 
agreement among WB’s member countries.  

• A number of WB borrowers have signed ILO Convention 107, which calls for 
assimilation and integration of Indigenous peoples, and claim they are bound by 
that and this is their law, reflected in national legislation. Also, there are only 
seventeen countries that have signed and ratified the ILO Convention 169. So, 
which one represents international standards, which one is more binding than the 
other? What is a standard? 

• ILO 169 has been signed mostly by Latin American governments; to what extent 
does that mean it represents international law? Many more states have ratified 
ILO 107, which is a backward instrument that promotes the assimilaation of 
Indigenous peoples into national society: should these standards be applied? 

• Those are difficult issues WB must and does grapple with, and at the end of the 
day when WB establishes any policies, they look at international standards, at 
national legislation of all these countries, and the trend now is to give more 
recognition to national legislation, national legal frameworks.  

• WB policies are developed by the Board of Directors which represent the 183 
member countries of the Bank.  

 
 
Charles Di Leva 

• Added that while as a legal matter, the Bank is not bound by these agreements, it 
does de facto support and enhance through its activities and project finance the 
general concept of human rights. The WB’s safeguard policies are very 
consistent with the Rio principles of providing access to information, ensuring 
environmental impact assessment for projects, trying to reduce the impact of 
hazardous chemicals, etc.  

• The various policies do support human rights but, because the international 
community wanted to have an economic organization within the suite of UN 
organizations, the WB was assigned a different task. It was assigned the task to 
be an economic institution. Other organizations were assigned other tasks. 
UNICEF, UNESCO, etc. each have a separate mandate.  

• The only way for the WB mandate to change would be for over 180 WB member 
governments to all get together as a Council and all decide to change the Articles 
of Agreement established in 1946, after World War II. That is the appropriate 
process to follow, and until that changes, the WB is bound by the Articles 
described. 
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Ian Johnson 
• Recalled there was a question about the consultation process on the operational 

policy. Suggested to spend a few minutes on this: 
o From July 2001 through February 2002, the WB had a series of regional 

and some global consultations with Indigenous peoples, governments, 
NGOs, development institutions and academics, and posted the draft 
operational policy on the WB website, receiving about 327 written 
responses from individuals and organizations.  

o There were thirty-two consultation meetings overall during that period, to 
summarise some: Namibia in Southern Africa, Tanzania in East Africa, 
Philippines, Indonesia, Vietnam, Russia, India, Bangladesh, Panama in 
Central America, Peru in South America, a meeting in Paris which 
included Middle East and North Africa, meetings in London, Geneva and 
New York and the ones in New York were in association with the 
Permanent Forum, if not mistaken (confirmed positive by Navin Rai); and 
in Washington with both NGOs and Indigenous peoples.  

o Reports from each individual meeting were prepared by rapporteurs and 
submitted back to all the participants, and lists of participants are 
available.... 

 
Devasish Roy 

• Stated this was with regard to the identification of “Indigenous and tribal groups” 
by the WB mentioned in the OED report.  

• There are many examples here, but it has been difficult at a practical level to 
identify them and the recommendation is to look at governments’ national 
legislation and policies as one of the ways of identifying indigenous and tribal 
groups.  

• This is not a problem faced by the WB alone. There are other institutions: among 
the multilaterals is the European Commission, and among bilateral institutions, 
you have for example, the government of Denmark, each with a policy on 
Indigenous peoples, that also have to deal with the practical problem of 
identifying such groups.  

• There is a recommendation to look at the national legislation, and that the WB 
should ensure that Indigenous peoples are protected within the overall framework 
of poverty reduction policies, to engage the government in a policy dialogue and 
also, most importantly, in the first place, to identify these groups in a manner 
consistent with the country’s legal framework. This passes the burden of 
identifying to the borrower country.  

 Q: In order to obtain greater clarity: have the risks of doing harm, unfairness, 
inequity to people who would probably be excluded rather than included in the 
ambit of this policy, been considered thoughtfully?  

 Q: What about existing examples where indigenous and tribal groups have been 
identified, e.g. ILO Convention 169? It doesn’t bind the Bank, but here are 
subjective and objective criteria to help identify indigenous and tribal groups 
without distinguishing who is indigenous and who is tribal. Has the OED looked at 
ILO Conventions 169 and 107, the EC policy, the Danish policy, etc.?  

 Q: Has the OED considered, as he mentioned earlier, the risks of excluding: by 
having an exclusionary, rather than an inclusive identification procedure?  

 
Greg Ingram 

• Signalled the OED report: one of the things documented is that currently a 
number of client countries are essentially rejecting the approach taken in the 
current OD. The reasoning that lies behind the recommendation to use country 
frameworks is, first of all, across countries there appeared to be significant 
differences in the way Indigenous peoples are in fact identified across different 
regions.  

• He reiterated, as in his introductory remarks, the finding that “one size does not fit 
all.” It has proven to be very difficult to have a single, universal, international 
definition that works everywhere. In doing an evaluation, you start thinking about 
other approaches where you begin to have more regionalized approaches and 
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definitions and where you really want to get, as named at the Bank, country 
ownership.  

• It’s easy to overstate the extent to which the Bank can make things happen; can’t 
get countries to do things they don’t want to do. With many economic policies and 
issues (devaluing currencies, reducing inflation rates), this is also true, and 
probably even more true in social areas where people might wonder exactly what 
expertise is brought to the situation.  

• The logic that has led to looking at the country framework is that, first of all, there 
are countries that do have frameworks, that often differ and for good reasons.  

• There is clearly a need to pay attention to some of the issues Devasish Roy 
raised about people being excluded or to the WB’s internal conversations, 
particularly with Bank Management, about many situations when the country 
does not have a framework. But then, instead of telling them “here is our solution 
to your problem, do what we say”, the suggestion is the Bank really has to have a 
dialogue with the country and move the country to the point where they have a 
legal framework that they own, that they participate in.  

• About the earlier comment on participation and consultation, essentially, these 
are policies that the countries need to own and that’s the logic that has led to the 
country-based approach, to disaggregating the OD instead of having a single, 
global definition.  

• Asked Gita Gopal if she wanted to add anything about specific cases or ILO 
Convention 169. 

 
Gita Gopal 

• Stated that ILO Convention 169 was the first thing they turned to. The amount of 
work invested in studying the Convention, the laws in four industrial countries (the 
United States, Canada, New Zealand and (believed) Norway) and the policies of 
all the multilateral organizations and five bilateral organizations, is not reflected in 
the Phase I Report of the OED review. The OED review did not specifically 
address the issue of international instruments and how they compare with 
national legislation. 

• Said it is easy to overstate what the Bank can persuade countries to do, both in 
social and economic areas... so these are policies that countries need to own. 
Looking at international conventions is not a very promising way for WB to 
proceed, for the reasons mentioned. 

• One of the key issues raised by CODE was about harmonization of standards.  
• Therefore they are bringing a lot of that work done to comment on it in Phase II.  

 
Ian Johnson 

• ...On some occasions, WB staff do not agree with the OED report and this is one 
of those cases on the issue that Indigenous peoples have raised, where the OED 
report notes that the WB should identify indigenous and tribal groups in a manner 
consistent with the country’s legal framework. WB Management disagrees.  

• Offered two examples without naming the countries. One is a country that has a 
legal framework but refused to identify in national legislation a group that, having 
been to visit the area, no one would disagree, would classify as Indigenous 
peoples. He worked with Steve on this. The question arose as to what they would 
do then. The other interesting extreme was that identification in national 
legislation was so broad, it would have meant spending a lot of wasted resources 
and work on issues that, all would agree, would be irrelevant to IP’s issues. So, 
they felt there should be some degree of flexibility.  

• Where those national legislations exist and they really do protect the rights of 
Indigenous peoples appropriately, that’s a good coincidence, but what happens 
when they don’t?   

• The second aspect is if indeed there isn’t any legal framework, and (he confirmed 
with Navin Rai) perhaps eighty countries that they deal with simply do not have 
an adequate legal framework.  

• Another point is that WB should work with Indigenous peoples within the overall 
framework of poverty reduction policies. He believed that’s right but one does not 
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want to restrict it because it seems that the relationship with Indigenous peoples 
is about culture, tradition, diversity and respect, not necessarily just about 
poverty. It may be, and sadly it is often the case that Indigenous peoples are very 
poor for many reasons. But it won’t always be the case and he wouldn’t want that 
to be an area where policy would slip through, where they weren’t taking 
adequate measures....  

 QF: As the discussion gets into the issues, he wants to get Indigenous peoples’ 
thoughts on some of these aspects because they are rather important to the 
policy itself.  

 
Marcial Arias 

• Stated he had a few, very concrete questions. Said he listened to some 
presentations, namely the presentation of OED on Indigenous peoples and heard 
some responses from the Legal Department, and has one concern: when the WB 
tells Indigenous peoples that at this point and time the main matter is to 
recognize and take into account national legislation.  

• Examining the experience in different fora in which Indigenous peoples have 
participated, there are already many legislations, many international instruments 
that have advanced and progressed regarding the protection and recognition of 
IP’s rights. After the Rio Declaration of 1992, there were many legally binding 
instruments adopted that recognized Indigenous peoples’ participation and rights.  

• It seems that after all of this, the international instruments in this evaluation were 
ignored. If the WB is an international organization that belongs to the UN family, 
even though it is independent, there are international standards that the WB has 
to recognize and it would be very easy for the WB to simply implement those 
international laws. For example, Article 8J of the Convention on Biological 
Diversity (CBD), from Rio 1992, gives recognition to Indigenous peoples to 
approve programmes, to participate in the programmes that are going to be 
implemented by the CBD. Also ILO Convention 169 is another legally binding 
document.  

• He considered it incomprehensible why now they wish to recognize more the 
national legislation because even the UN, in one of its Reports of the Secretary 
General, says that there are rarely adequate participation mechanisms for the 
Indigenous peoples at the national level.  

• There is a total marginalization of Indigenous peoples, so the WB is telling us 
now that it has to recognize national legislation more than the international will 
undermine the protection of Indigenous peoples. The Bank should know that 
recognising state legislations will totally marginalise Indigenous peoples’ rights. 

 Q: Why is this proposed new policy now to give more power to countries? 
 Q: Having institutions that recognise Indigenous peoples, how is it that the Bank 

is now going to go backwards with its new policy? 
 Q: Concretely, how is it that now that we have international instruments that 

recognize and protect the rights of Indigenous peoples, and the WB now starts 
with this new policy and tells us that they are going to take into account national 
legislation and not the international laws that have been recognized by the 
states? The CBD has been ratified by almost all UN member states, and even 
that Convention has been ignored many times by many countries within their 
national legislation.  

 Q: So what is the WB, as an independent institution, going to do independently 
from national legal issues?  

 Q: How is the WB going to work in order to take into account the international 
conventions?... 

 
Devasish Roy 

• Recalled that Ms. Gita Gopal said they have looked at various multilateral and 
bilateral agencies with regard to the question of definition and so forth. He had 
flagged the EC and the government of Denmark as two ways of working without 
definitions.  

• Stated his point is basically that since the matter has gone from the OED to the 
Board now, he doesn’t think he should be addressing the OED any more.  
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• Offered two practical examples on identifying Indigenous peoples without getting 
into too much trouble with the government. He was actually personally involved in 
helping the Danish government revise their policy on Indigenous peoples, and 
found there to be practical means of identifying Indigenous peoples without 
getting into big trouble with the government. Was glad that Ian Johnson also 
mentioned that.  

• If a small government like that of Denmark can take on the borrower government, 
the WB can certainly do so. 

 
Mattias Ahren 

• Stated his question is in line with what Marcial Arias and others touched upon, 
and that he is also very much concerned about leaving the definition of 
Indigenous peoples to the legal framework of various borrower countries.  

• It’s very important to distinguish here why in international law you have to work 
with definitions of Indigenous peoples and even with no formal definitions, there 
still are, e.g. in the ILO convention, attempts to identify Indigenous peoples. This 
is done exactly because Indigenous peoples as a separate group have rights, 
human rights.  

• The Legal Department stated that the WB should indeed promote human rights. 
So, it’s then necessary for the WB to have a definition that identifies the people 
that have these rights.... 

• Q: Does the WB consider it compliance with international law that individual 
states get the right to identify whether certain groups have human rights and 
certain groups do not; and can this actually be decided by individual states? 

 
William Olenasha 

 Q: Stated he has three short questions: 
• The first one, it was argued that human rights in the WB are socio-economic, not 

civil-political. The reason given was because civil-political rights do not fall under 
the Bank’s Articles of Agreement. Which is superior, the international system that 
recognizes human rights through instruments that have been ratified by almost 
every member of the Bank, such as the International Covenant on Civil and 
Political Rights (ICCPR) and other instruments of first generation rights, or the 
Bank’s Articles of Agreement?  

• The second question: Does the WB consider itself to be a subject of international 
law, that can be held accountable for the violation of human rights in its 
operations including those occurring on Indigenous peoples lands?   

• And, thirdly, to the Bank arguing that ILO Convention 169 is not binding to the 
Bank because it has not been ratified by many of its members, the question is: Is 
the WB bound to uphold standards set out in instruments like the ICCPR, the 
ICESCR, the Convention on the Rights of the Child or the Convention on the 
Elimination of Racial Discrimination, which recognize Indigenous peoples’ rights, 
and have been ratified by many of its members? Why can’t the WB apply these 
norms if most of its members have signed up to them? These instruments, 
ratified by many WB members, tend to provide important rights that are 
recognized as being proper to Indigenous peoples under international law, such 
as the right to self-determination, the right to property, the right to cultural identity, 
among others.  

 
Rosalina Tuyuc 

• Undoubtedly these issues that we are discussing have always been of great 
concern to Indigenous peoples. Stated she had tried reading the OED document 
and has not been able to understand it because she doesn’t speak English, but 
rather Spanish, and her own language. Yet in the OED report received on the day 
prior, Indigenous peoples were told that there is the recommendation or 
obligation to take into account their views.  

• Agreed with what the Chairman said that, in many legislations, Indigenous 
peoples are not recognized. Such is the case in Guatemala. Despite the fact that 
there are nine to ten million indigenous persons in Guatemala, national legislation 
does not recognize them as such. The peace process tried to achieve this 
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recognition but, because of the deeply rooted racism at historical, political, 
structural and psychological levels among the Guatemalan population, this 
recognition has not taken place. There is an awareness of the existence of 
Indigenous peoples but they are denied their rights, and this is why there was a 
recommendation for the creation of an international tribunal against acts of 
discrimination, to condemn all those attitudes. Indigenous peoples are denied 
freedom of movement and means of transportation. Although we have signed ILO 
Convention 169, the Guatemalan government and functionaries at the national 
level are violating it all the time.  

 Q: Suggested that the WB, in the same way it has recommended the review of 
tax and fiscal legislation and other areas, could recommend to governments that 
they review their legislation in the light of international law, conventions and 
treaties.  

 Q: Believes we have reached a stage in which IFIs and governments should take 
steps. Specifically, that the WB take a step to establish respect for these 
principles each time together with its loan or donation should come a 
recommendation that national legislation be aligned with international standards. 
Discourse and policies are no longer enough. There is a general in Guatemala 
who says, “The law is the law and the law must be enforced”. Indigenous peoples 
cannot say that and that’s why the IFIs such as the WB, which provide funds to 
governments, together with loans and grants, should make these 
recommendations. It would be important for the Bank to take this step to promote 
the enforcement of what is already legally adopted and what has yet to be 
adopted in the legislation, because Indigenous peoples are people with a culture, 
with identity, with their own authorities and with own view of the world.  

• It must be understood that Indigenous peoples are peoples in their own right, are 
different, and can fight for equality on the basis of that principle of being different. 

 
Lourdes Tiban 

• Indigenous peoples are here to represent their rights, but not to repeat 
processes. The UN, OAS, and ILO have recognized rights internationally and 
international policies have strengthened theit recognition in national policies.  

 Q: One of the legal experts from the Bank said that there is an Agreement of 
1946, and that should be changed. Over the last fifty years Indigenous peoples 
have changed radically, not only in terms of questioning economic policies.  

 Q: One of the objectives of the WB is to fight poverty but in doing so, they should 
not put an end to the identity and culture of Indigenous peoples. Economic policy 
should strengthen and go hand in hand with the cultural, economic and social 
policies. We have to respect and recognize differences.  

 Q: Stated that the reason she is here is to tell the WB that in addition to 
respecting and recognizing all of this together with the economic policy, we 
should strengthen what we are doing.  

 Q: So, what road should we take and what should each do, Bank and Indigenous 
peoples, so that the 1946 Agreement is updated in order to include the progress 
made by Indigenous peoples nationally and internationally? This is not only about 
WB policies, but also other NGOs and agencies. Let’s all, the World Bank with 
NGOs and other cooperating agencies, walk forward together and not lose part of 
the progress that we have made. 

 
Ian Johnson 

• Intended to turn some of the issues to their Legal Department.  
• Stated that some of the issues Indigenous peoples raised about identification and 

the links with national legislation, he thought he agreed with very much.  
• He agreed with Lourdes’ point very much that it is about poverty issues but also 

about cultural identity, and that they have to get the right approach in their policy 
that respects both, and believes it is doable....  

• He considered Rosalina Tuyuc’s comments about Guatemala were very right and 
that there are many other countries where the national legislation is weak. The 
issue of Guatemala (as an example) is exactly right with respect to the laws in the 
book that are not really implemented.  
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• His second point was that a lot more could be done than has been done outside 
of the policy. The policy is a subset, a small part of a broader relationship that 
has to be developed.  

• Particularly, they have started to do a lot of work at the Bank, led by the Legal 
Department, in looking at judicial reform in countries and it seems that there is 
hope for doing much more on the broader issues of judicial reform with respect to 
Indigenous peoples. He believes there is much more WB can do in information, 
capacity-building, networking, and various other dimensions of the relationship 
between Indigenous peoples and the WB.... 

• He would like to ask his legal colleagues on the issue of the link between 
international law, national law, and WB Articles. His understanding is that, once a 
treaty has met the requisite number of ratifications and come into force, then 
those countries party would ensure that their national legislation reflects fully the 
international legislation. Stated he is less familiar with the legal aspects of 
Indigenous peoples with regard to that, and more familiar with climate change 
and biodiversity, and was glad someone raised the issue of the CBD.  

• In the case where domestic legislation is now trying to mirror-image the 
international obligations of countries, he asked WB legal colleagues to say a few 
words on how that links in with the Bank’s Articles. Called on the Legal 
Department to respond. 

 
Salman Salman 

• Wanted to clarify a point, that they did not say the ILO Convention 169 is not 
binding on the Bank because it is ratified by few countries. The ILO Convention is 
not binding for the Bank because the Bank is not a party to the Convention.  

• Stated he did not want to get into a legal debate with his colleagues here, but that 
it is very clear in the 1986 Vienna Convention on the Law of Treaties that a treaty 
does not create any obligations or rights to a third party or a third organization 
without the consent of that state or that organization.  

• So the question becomes what kind of standards we apply.  
• As mentioned earlier, even WB members have different views on ILO Convention 

169. It’s ratified by seventeen countries: thirteen in Latin America; three in 
Europe, one in the Pacific; not one in African or the Middle East. To what extent it 
represents international law is an issue open for debate.  

• There is the issue of ILO Convention 107, ratified by twenty-seven countries, that 
calls for assimilation, integration. A number of countries have not yet denounced 
the convention, which means passing legislation saying they are not bound by it 
anymore, and they are telling the WB these are the international standards for 
them, what binds them, what they believe international law is.  

• The point is that international standards themselves are not very clear nor 
specific.  

• But WB does take into account all those evolving international conventions; it 
looks at ILO Convention 169, the CBD, all of them. WB looks at national 
legislation when developing its own policies and designing the projects.  

• The question of the accountability of the Bank, of course, the Bank is accountable 
but to whom? To its 183 members that have established it and run it through the 
Board of Directors and the Board of Governors. So yes, WB is accountable.  

• Gave the floor to Charles Di Leva. 
 
Charles Di Leva 

• On the issue of project design, it would be interesting to see in OED terms, 
whether a project designed by the Bank would impact Indigenous peoples 
differently in a country which ratified ILO 169 and in one that did not.  

• The fact that WB is not bound by it does not mean that the WB’s approach does 
not take into consideration all of the aspects of ILO 169. ILO 169 very much 
promotes access to the judiciary by Indigenous peoples. As Ian Johnson pointed 
out, there is a strong programme at the Bank to address legal and judicial reform, 
to enhance and increase access to qualified judiciary in the countries in which the 
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WB is operating. The project would not necessarily be different if there was no 
ILO 169.  

• Ian Johnson also raised the question of linkage between international and 
national law. This is an area where WB countries have different approaches to 
treaties. Some treaties indicate that you cannot ratify the treaty unless you have 
put in place national law that supports that treaty. Other treaties don’t make that 
obligation. Some countries have methods by which the treaty is immediately self-
executing in that country, once they sign it, it’s valid and binding in that country. 
Others depend on their parliamentary structure, and have a different approach to 
the treaty.  

• So it’s this large panorama of different approaches by national sovereigns that 
make the task of the WB a sensitive and diverse job.  

 QF: So the question really is, how do we try, within WB project design, to make 
the best, most modern, most harmonious approach taking into account this varied 
body of law, some of which has been adopted by WB member governments, and 
some of which has been rejected? 

 
Greg Ingram 

• Considered this has been very useful, interesting and stimulating, but wanted to 
remind participants that in doing the evaluation, they evaluated the content and 
application of the Bank’s existing policy and found it wasn’t working very well.  

• Particularly, they found that the definition using language to the effect of people 
having five characteristics to varying degrees did not work very well, except in 
Latin America, but neither in Africa nor Asia. Their major finding was that current 
applications don’t work very well and there are important regional and country 
variations.  

• The second thing, not stated in the review, but which the recent discussion has 
brought up is that turning to an international declaration or convention, etc., is not 
a very promising way for the Bank to proceed for the reasons that have just been 
described. And that’s the logic behind proceeding on a country basis, looking at 
the country framework.  

• Stated he is not familiar with the Denmark case mentioned, but that’s exactly the 
kind of thing they are looking for when they look at the framework and discuss it, 
not at the project level, but at the country level.  

• One thing they found as they looked at their portfolio was inconsistent 
applications of the existing policy across projects within countries, and that’s very 
problematic.  

• So, the recommendation is: approach it on the country level, use the existing 
framework, get country ownership.  

• The final comment, shared with some sense of relief, is that the OED is in the 
evaluation business, not in the business of writing Bank policy nor managing the 
Bank. Any time OED strays in that direction, it is frequently reminded of its own 
terms of reference. So as a reminder, the OED report is an evaluation, not a 
proposal for what the new policy should be. That responsibility rests in the hands 
of Ian Johnson and members of his Vice Presidency.... 

 
LUNCH BREAK 
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I. Day One: 
 Thursday, October 17, 2002 
 
   Afternoon Session: Discussion 
 

Indigenous Co-Chair: Viktor Kaisiepo 
World Bank Co-Chair: Steen Jorgensen 

 
 
Viktor Kaisiepo 

• Invited discussion on second part of the agenda on:  
o How to improve the draft policy; 
o Indigenous Representatives to discuss the key issues; 
o Agenda Items 2.1, 2.2 and 2.3.  

 
Steen Jorgensen:  

• ...Thought it best to start by hearing from the Indigenous Leaders about what are 
the main issues, the main concerns and if there is something good. WB would be 
pleased to hear that as well, since usually the discussion tends to focus on the 
more negative aspects. Opened the floor. 

 
Mattias Ahren:  

• Stated that Indigenous peoples have not prepared any kind of introduction to their 
problems, nor the positive aspects either. 

• Noted that the questions during the morning session that were directed to the 
OED people quite quickly slipped into the more legal issues directed to the Legal 
Department. A lot of concern that Indigenous peoples have with this draft policy is 
of a legal and international human rights nature....  

• Outlined the problems Indigenous peoples have with the lack of recognition of 
Indigenous peoples rights to land and natural resources under international law. 
The draft policy OP/BP 4.10 of March 2001 contains quite a lot of language on 
this matter, but it is missing language of a more legally binding character. The 
language is not directed at the Bank, it’s not binding on the Bank.  

• All are aware that the Bank is not a signatory to ILO 169 or to any other such 
treaty. Even though there is a limited number of countries that have ratified ILO 
169, its text gives a very good description of what is international law on this 
matter.  

• Indigenous peoples find it very natural that when the Bank lends money for 
projects in indigenous territories, that they should guarantee that the borrowing 
country uphold the minimum standards when it comes to Indigenous peoples 
land rights, because to Indigenous peoples, they are truly minimum.  

 Q: Asked the representatives of the WB their views, knowing they are aware of 
this concern: Is not true that the Bank should indeed see to it that borrowing 
countries respect Indigenous peoples right to their land and territories, and that 
that should be reflected more adequately in the policy? 

 Q: Do states have the right to identify who has human rights and who doesn’t? 
 
 
Viktor Kaisiepo 

• Added to that, suggesting thematic blocks through which to guide the discussion 
so that it covers a majority of Indigenous peoples’ concerns, if this is acceptable: 

o international standards; 
o Policy trigger and coverage; 
o As key issues to discuss in the course of the afternoon session:  

 Participation and accountability;  
 Land and natural resources; and 
 Benefit-sharing... 

 
[Discussion on process of meeting...then back to content....] 
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Hassan IdBalkassm 
• His concern presently, in his work with his people, is precisely the relationship 

between national law and international law, and the customary law of Indigenous 
peoples, meaning property rights, land rights and relationship with the 
environment.  

• On the other hand, the role and actions of the WB in the present international 
situation are characterized by globalization. The WB today is dominating the 
world on the level of globalization without being interested in the globalization of 
human rights and democracy.  

• This is a big concern for his people because in both cases the relationship 
between national law, international law and customary law is governed by 
globalization. 

• Indigenous and customary law are not protected because the Bank does not take 
interest in them. 

• The Bank cannot take interest in globalisation, and not take interest in 
international standards as well. 

 Q: Asked WB to tell Indigenous peoples exactly what action is the WB going to 
take here. Is it possible to govern the whole globalization process without taking 
into account international standards? 

 Q: Saying that the Bank has a Charter signed in 1946, the Bank is not interested 
at all in the development and the evolution of international standards? 

 
Devasish Roy 

• Clarified this is also on the land and natural resource matters.  
• They have come across all the consultations that the Bank has had and are 

definitely concerned with the recent developments and the way the Bank’s policy 
is being revised. 

 Q: Indigenous peoples are under the impression that the Bank is looking at a 
pragmatic, implementable policy, and in so doing, lowering the standards. If that 
is the case, especially in the case of land rights, they see that quantitatively the 
new policy mentions land and resources much more than the old policy did, but 
qualitatively there are many of the nice-sounding provisions on land rights in the 
non-mandatory part, which is basically dependent on, first, the country strategy, 
country policy of the Bank; secondly, the bilateral relationship between the WB 
and the borrower country, which would trigger off the benefit part of the land and 
resource arrangements. So that’s a very, very strong concern. 

 Q: Why are land rights omitted in the policy? Occupation and user rights are 
acknowledged, but always falling short of land rights as Indigenous peoples’ 
ownership and property rights over their territories and resources. The WB 
doesn’t acknowledge any of these: why?  That is another area of concern, even 
considering other corresponding changes, e.g. in the forestry policy, user rights 
are acknowledged but always falling short of owner rights.  

 Q: Doesn’t believe that there is anything in the WB’s Charter or any legal or other 
reason which stops the Bank from recognizing ownership rights of Indigenous 
peoples. So, Indigenous peoples would like to hear from the Bank about this.  

 
Steve Tullberg 

• Had been asked by various people to respond to some of the points raised by the 
Bank’s lawyers this morning. Will not give a comprehensive response, that would 
take too much time but will touch on some disturbing points in hopes of making 
progress. 

• First, all agree that the Bank is not a human rights organization, and that the 
Bank is not subject or signatory to international conventions. There is no legal 
mandate for the Bank to receive or adjudicate human rights complaints. So it’s a 
straw man which has been put up and to be knocked down. 

• Secondly, it must be recalled that the WB is an intergovernmental organization, 
not a private bank. Its money is government money, it comes from taxes and WB 
officials can fairly be seen as government civil servants: international government 
civil servants working for an intergovernmental organization. 

• Third, all the governments that establish the WB have human rights obligations. 
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These obligations come from the UN charter, the Universal Declaration on 
Human Rights, the international covenants, other instruments mentioned earlier, 
and customary international law on human rights as it has evolved in our time. 
Governments cannot create a new institution and strip themselves or strip that 
institution of the obligations that the governments themselves have; they cannot 
create a lawless institution that violates rights. (Gave an extreme example of 
creating an international institution that funds a justice system based on torture).  

• The Bank is not an autonomous institution that exists apart from international law. 
It is a part of the UN system, it is a part of the governmental systems of this 
planet, it is bound by international law. It is not a free agent to do that which it 
pleases, to either respect or ignore any particular rights that otherwise pertain.  

• No one has suggested that the Bank has the authority to ratify international 
conventions or declarations or resolutions. That’s another straw man that has 
been put up to be knocked down. But the Bank is obligated by these other laws 
and it is obligated by customary international law.  

 Q: The lawyers have not even mentioned customary international law today. It 
seems that we need to have a very serious conversation about that.  

• The Bank has made serious progress in many sectors in advancing respect for 
human rights. The Bank would not fund a program or an economic development 
project, for example, that exploited child labor, or that intentionally discriminates 
against or harms women, or that violates international environmental laws and 
standards, even if the national legislation of the country might permit these.  

• Why does the Bank observe these standards? First of all, because it’s the right 
thing to do not to fund these sorts of destructive activities, but secondly, it’s 
because those activities would violate customary international human rights law. 
The Bank knows that and it is clearly a factor in the evolution in the Bank’s 
activities.  

• What is the core problem here that Indigenous Representatives are bringing to 
the Bank? It’s not the Bank’s failure to be a human rights tribunal. It’s the Bank’s 
complicity in human rights violations by failure to respect and protect, in its 
projects, the rights of Indigenous peoples to their lands, their resources, their 
culture, to their very survival. That’s the core issue. 

 Q: So, is the WB bound (using their own word which is important), is it bound to 
respect and ensure protection for international human rights law in its activities, in 
general, and particularly with respect to Indigenous peoples? Or, is it WB’s 
position that the Bank is free to violate international human rights laws when it 
carries out its activities? That seems to be the core question.  

• The lawyers have said in the morning session that the Bank does not ignore 
human rights and it does look at all these things. But Indigenous peoples can cite 
many examples when the Bank did ignore or threatens to ignore human rights 
obligations. So, it’s not the question of what the Bank does. 

 Q: Does the Bank assert that it has the right or the power to ignore, or is it 
obligated to respect and protect in all of its activities the international human 
rights standards which are being elaborated as we speak? 

• These standards are difficult at times to entertain, but they do not come into 
existence only at some final moment in history when an international convention 
on the rights of Indigenous peoples is proclaimed with absolute clarity.  

• These are evolving standards, U.S. lawyers know that. Just like the common law 
evolves in our domestic courts, these standards evolve. They evolve through 
state practice, through the decisions of the Human Rights Committee, the 
Committee on the Elimination of Racial Discrimination, through decisions of major 
domestic courts, through expert opinions by legal scholars. All this is understood.  

• The core here certainly would acknowledge at this point that there is an 
international human rights legal standard that upholds the right of Indigenous 
peoples to exist and that at this point in time, 2002, there is an international 
human rights legal standard that Indigenous peoples’ right to exist depends on 
protection of their right to their lands and resources. These are integral matters.  

 Q: Hoped in course of the afternoon and next day to really deepen this 
conversation. Observed we have been seeing here a very narrow, even pinched 
use of the law that is restraining the Management and the policy people who 
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seem inclined to move forward. That’s a very serious disservice for lawyers to 
play that role.  

• We have to view international human rights law as a dynamic, creative and 
fundamental foundation for the activities of all governmental institutions, including 
this one. 

 
Steen Jorgensen 

• ...Noted there are some questions on the land and resources; and a broader 
question on international law and how it relates to the WB.  

• Passed the floor to Navin Rai to address the issue on policy. Basically, the 
question is, and has been repeated to them so many times: why has the WB not 
moved further on it? Asked if this is a fair summary. 

 
Navin Rai  

• Offered to address two questions that were raised: 
o One was whether the draft in public circulation, dated March 2001, 

dilutes the provision on land and natural resources contained in the OD.  
o The second is whether in this new OED recommendation, the Bank by 

identifying indigenous and tribal groups in a manner consistent with the 
country’s legal framework will further dilute the provisions on land (if 
undersood correctly). 

o The rest he will leave to the Legal Department. 
• On the first question, this is one issue in the provision that attracted a very large 

amount of comments, inputs and criticism on the draft. The draft OD clearly does 
not raise the standard and it was not the intention to raise the standards of the 
policy in terms of Indigenous peoples’ rights on land and natural resources, but at 
the same time there was no intention nor attempt to dilute it. After hearing all the 
comments from different external stakeholders, they asked a number of experts 
to read both, the OD 4.20 that Raja Devasish Roy raised, and the OP draft to tell 
us whether there has been a dilution, and many experts said that the OP draft 
does not raise the standard, but it also does not dilute it. 

• Most experts pointed out one fundamental misunderstanding here about what is 
an operational directive (OD): an OD is a mixture of three things. First, it has 
policy provisions, second, it has procedural matters, and third, quite importantly, 
guidance. In the OD, when people read the provisions on issues, including land 
and natural resources, there is a perception that all the things written there, 
including the guidance part, are mandatory, hence, part of the policy.  

• The language itself in the OD is very clear: if it is mandatory, the language says 
“must”; if it is advisory or guidance, it says “should”.  

• Regarding the OED recommendation, the OED report has just come out. It has 
been on record at this meeting that Management has a different view.  

• The CODE or members of the Board are the final arbiters of this policy. OED 
distributed copies of the CODE report here, and if participants read it, they could 
see what CODE members are saying. There are obviously differences of opinion 
in CODE itself, but, as Ian Johnson made it very clear, Management’s position 
would be not to accept the recommendation of the OED evaluation.... 

Steen Jorgensen 
• ...Asked the Legal Department whether they want to address the legal question 

now or later. 
 
Salman Salman 
Noted that a good part of the morning was spent on this issue so, if there are other points, 
they can address them all together, if not, they can address this point. 
 
Mattias Ahren 

 Q: ...Thought it would be a good idea if the Legal Department actually answered 
the questions raised so far at this stage. 

 Q: Reiterated the question at the Co-chairman’s conclusion: Why can’t the WB do 
more and elaborate a little bit further on that matter? 
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Salman Salman:  

• Thanked Steve Tullberg for raising his points and some of their responses to 
some of the issues that were raised; since they were discussed in the morning, 
will try to be brief. 

• Steve Tullberg addressed whether the Bank is a free agent to do whatever it 
wants, with no constraints on it, and whether they can ignore international law 
and established standards on human rights. Thought they have gone through the 
answer.  

• Went through the history of the Bank in the area of Indigenous peoples: WB was 
the first organization to start a policy on Indigenous peoples, in 1982 when there 
were no international standards. At that time, international standards were 
actually negative. ILO Convention 107 was an assimilation and integration 
convention. Yet, the Bank in 1982 established a policy which expressed a lot of 
respect for the basic rights of Indigenous peoples, and further, it stated that it will 
not finance any projects that would cause adverse impacts on Indigenous 
peoples, unless those impacts are mitigated, minimized and addressed.  

• International customary international law in this area can be traced to the early 
seeds of the Operational Manual Statement (OMS 2.34) in 1982, when the 
standards were negative. So the Bank has a long history.  

• When drafting the current OD policy in 1991, there wasn’t much guidance in this 
field. There were a few scattered provisions and the Bank came out with a very 
consolidated policy, not an ideal or complete policy, and not necessarily very well 
implemented. But the Bank provided a very positive contribution in this area.  

• The OED today spoke about the positive impact that the OD had on the projects 
that WB financed, and the details about the results of the projects that addressed 
the Indigenous peoples’ issues.  

• WB is not a free agent but has limitations and the constraints of the Articles of 
Agreement themselves.  

• Therefore, if all those countries (WB members) have established all those 
standards on human rights, why can’t the owners of the Bank themselves amend 
the Articles of Agreement to allow the Bank to address the issue of human rights? 
Why should the Bank be blamed when the member countries are the ones who 
are being praised for establishing those standards? Those are the members, 
owners, and decision-makers of the Bank, and they should be the ones to take 
these constraints out of the way of the Bank. There is a limit to any interpretation 
that one can do. Having very clear provisions, one cannot interpret the Articles 
beyond those provisions.  

• There have been attempts in the last twenty years, on the issues of governance, 
accountability, transparency. A number of changes were introduced, in a very 
creative way of interpreting the Articles of Agreement, to go around the major 
constraints.  

• True that the Articles have been there since 1946, but that is not the fault of the 
WB staff. If there is a fault on the part of the Bank, then indigenous peoples must 
talk to its members: to the owners of the institution in order to change the Articles 
of Agreement to allow the WB to address all those issues in a way that 
Indigenous peoples want, but staff cannot be blamed.  

• WB has spoken about what it is doing in social and economic rights, how far the 
WB has gone to come out with a creative interpretation of the Articles of 
Agreement in the areas of environment, gender, and different financial 
instruments.  

• In the area of human rights, yes it is clear, the members and owners of the 
organization themselves say not to interfere in their political affairs in certain 
issues. There are red lines and gray areas which the WB is working on. 

• With regard to customary international law, again, WB has difficulties with its own 
members. 

• Having spoken to members of the WB as recently as last month during the 
annual meetings, they said that they are bound by ILO 107. They see the issue of 
Indigenous peoples as an issue of assimilation, integration. They want to create 
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one society, not a society with a number of groups and sub-groups. And they 
want the Bank to respect that.  

• So there are additional constraints, not only in terms of the Articles, but in terms 
of the international legal structure itself on issues of human rights and the issue 
of Indigenous peoples. The standards are not clear, not specific.  

• As mentioned earlier, ILO 169 is an established law on Indigenous peoples. 
Thirteen out of seventeen countries signatory are in one region. Impossible to talk 
to African countries about 169, they haven’t heard about it, they don’t want to talk 
about it, they don’t think it is a part of international law. They say that from the 
whole continent, not a single country has signed 169; there are more countries 
that have signed 107 and that is all they want to talk about.  

• So, it’s not just the question about the Articles of Agreement, it’s the question of 
the specificity, of international law in this area and the question of international 
agreement on the basic standards with regard to Indigenous peoples.  

• It is not that WB doesn’t agree that there are basic standards, there are, and they 
started with the Operational Manual Statement (OMS) in 1982.  

• Offered the floor to Charles Di Leva. 
 
Charles Di Leva 

• The point was also raised about environmental agreements and there was a 
reference that Steve Tullberg made. Didn’t think Steve Tullberg’s reference was 
complete because the language used there is that the Bank doesn’t finance 
anything that contravenes agreements to which the borrower is a party. While 
WB can’t tell the national government what it does within its borders, it can 
decide not to finance the project in that state due to inappropriate practice.  

• Countries have the right to say, “We don’t want your money because you are 
interfering in our affairs, and don’t think you should push ILO 169 on us.” WB has 
the right to say, “We don’t think this project is well designed or is going to be 
satisfactory, and we’re not going to finance it.” 

• The Convention on Biological Diversity, also reflected in the Rio principles, says 
states have, in accordance with the UN Charter and the principles of international 
law, a sovereign right to exploit their resources, according to their own 
environmental policies. Noted that the WB’s Environmental Assessment Policy 
says that the Bank will not fund projects that contravene environmental 
agreements to which the borrowing government is a party. If WB doesn’t like the 
way they are exploiting their resources, it can’t tell them not to do it, but it can tell 
them it will not participate in that type of exploitation. This is the balance that the 
WB has.  

• There are limits to WB’s influence on sovereign control. If every country adopted 
169, this policy would be easy to write, but the fact that there are differing views 
makes it a challenging effort, unlike other areas of law where there is 
international consensus.  

• Gave comparative illustration that the CBD has been ratified by over 180 
countries, but Thailand is still not party to it. But yet, WB has worked on projects 
that are helpful to environmental and biodiversity goals within the parameters of 
Thailand. Similarly, if a country has not ratified ILO 169, WB can still help do a 
project that aspires to achieve the same goals. But it can’t force countries to ratify 
a convention. 

 
Joji Cariño 

• To follow up on that, first of all, human rights are not really seen as internal to the 
country. International law accepts that human rights is a matter for the 
international community; this is the general approach. So, the approval of human 
rights is not necessarily meddling in the internal affairs of a member country of 
the WB.  

• One of the key concerns of Indigenous peoples is that OP 4.10 falls short of 
recognizing the now internationally recognized human rights of Indigenous 
peoples, both economic and civil rights, but also other rights regarding ownership 
and protection of their relationship to their land. Therefore, Indigenous peoples 
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have a major concern that OP 4.10 does not constitute a safeguard policy 
because a safeguard policy would take as its basis upholding and calling for the 
rights of Indigenous peoples.  

 Q: As the Bank has already taken steps to uphold international environmental 
agreements, Indigenous peoples don’t see why such a step cannot also be taken 
in relation to human rights.  

 
Mattias Ahren 

• Was quite happy to hear that if all countries ratified ILO Convention 169, it would 
be easy to write a policy reflecting that language, because Indigenous peoples 
are not only referred to in ILO 169, we have Article 27 in the International 
Covenant on Civil and Political Rights that recognizes all peoples’ rights, 
Indigenous peoples rights to express their culture and community with others. It is 
clearly established in international law that the possibility of Indigenous peoples 
to exercise their culture is very much connected to their lands and original 
territories and resources. So basically within the concept of preserving the culture 
of Indigenous peoples, you have the right to land and natural resources.  

 Q: Therefore, WB can also write its policy based on a generally accepted 
interpretation of Article 27 of the ICCPR. Can’t say they have a problem with this, 
even if they have a problem with ILO 169. 

 Q: Asked for further comment, because he is not entirely convinced if WB is 
saying it can’t write the policy based on accepted international law, regardless if 
there is a problem with ILO 169. 

 Q: With reference to not interfering with the political affairs of states according to 
the WB Articles of Agreement, there is a difference between interfering and 
respecting human rights, and it was said the WB actually does not fund projects 
that violate Indigenous peoples rights, and it’s up to the borrowing country to say 
“no” to the loan or not. Would like to know if that is a correct interpretation of what 
was just said and if so, why can such text not be reflected in the operational 
policies? Why won’t the WB state in its policy that it will not fund projects that 
violate Indigenous peoples’ rights? As said before, the language is there, it just 
needs to be made stronger.  

 Q: In particular here, and as Steven Tullberg mentioned, if it is true that WB does 
not support projects that, for example, involve exploitation, child labor or are 
discriminatory towards women, etc., why cannot the same standard apply to the 
rights of Indigenous peoples, such that the WB avoids funding those projects? 

 
Devasish Roy 

• Added to the question of ILO Conventions 107 and 169, the numbers of 
ratification are really secondary, whether it is twenty seven countries or 
seventeen.  

• Although ILO 107 is integrationist, it still contains certain safeguards which make 
it incumbent upon the ratifying country to take affirmative action to prevent unfair 
alienation of the lands of indigenous and tribal groups and to protect their 
collective rights. So even if a country hasn’t ratified ILO 169 and has only ILO 
107, the Bank could still look at the positive provisions within ILO 107, namely, to 
assist and strengthen the land rights of Indigenous peoples. This should be clear. 

• Regarding what Mr. Navin Rai was saying, there are different ways of interpreting 
policies and other legal instruments. Offered to make a very simple reading of 
Paragraph 15C of OD 4.20 on Indigenous peoples Development Plan, to show 
why Indigenous peoples think certain desirable parts seem less mandatory in OP 
4.10 than in OD 4.20, on land tenure. Paragraph 15C reads: “...when local 
legislation needs strengthening, the Bank should offer to advise and assist the 
borrower in establishing legal recognition of the customary or traditional land 
tenure system of Indigenous peoples.” Read this along with Paragraph 17 on 
Project Processing and Documentation, “...in a project that involves the land 
rights of Indigenous peoples the Bank should work with the borrower to clarify the 
steps needed for putting land tenure on a regular footing as early as possible...” 
This shows the Bank can proactively advise the borrower country.  

• In OP 4.10, we see very desirable provisions on land and resource rights, but 
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they are placed in Part Two, the non-mandatory part {emphasis added} 
• In Paragraph 20, there are sub-paragraphs on the legal recognition of customary 

land rights, capacity-building, etc. It reads: “...at the borrower’s request, and 
where consistent with the Country Assistance Strategy, the Bank may provide 
technical assistance to OD 4.20 including legal recognition of rights.” This 
suggests there are three conditions that will have to be met: a request by the 
borrower, a technical assistance (TA) grant, and it says “...where it’s consistent 
with the Country Assistance Strategy...” The Bank has its strategy on the different 
countries that it provides loans to; and it’s the Bank’s decision to accept or reject 
a proposal.  

• These things lead to the conclusion that the proactive emphasis in the earlier OD 
4.20 is somehow lost in OP 4.10. With the questions of the “do no harm” bits, one 
needs a magnifying glass with a very strong lens to find the benefits in the OP 
4.10. Maybe the Bank is being quite honest that it’s pessimistic, hopefully not. 

 Q: Isn’t the Bank then out of step with international developments regarding the 
recognition of Indigenous peoples land rights? Cited other international and 
customary law brought in by his colleague:  

o The recent decision of Awas Tingni at the Inter-American Court; 
o In the Philippines there are ancestral domains being recognized as part 

of the Philippine constitution. 
• The Bank seems to be out of step by merely even keeping at the same level as it 

was. Even by Mr. Navin Rai’s statement that the experts have said that OP4.10 is 
not weaker than OD 4.20, these examples show the Bank is out of step with 
recent international developments where there has been a strengthening of land 
and resource rights.  

 Q: Raised the question of what the WB legal colleague was saying, that it’s up to 
the Board to decide because they are the shareholders and own the Bank. Fair 
enough. But a question to the legal colleagues at the Bank: Are there any legal 
constraints towards strengthening the provisions in the policy? Having them in 
the policy does not necessarily mean the Bank is obliged to enter every country 
and strengthen the land rights of Indigenous peoples. 

• If we are pragmatic, then it’s not a question of expecting benefits from the WB 
policy, but at least that Indigenous peoples are not harmed more than they have 
been.  

 Q: Cannot Management advise the Board that there are no legal reasons for not 
strengthening the recognition of land and resource rights provisions within OP 
4.10, and so strengthen the policy accordingly? 

 
William Olenasha 

 Q: Was impressed that the colleagues from the Legal Department were saying 
that, even though the Articles of Agreement for the Bank do not really allow the 
respect and promotion of human rights, creativity has been used to give effect to 
some of the recognized human rights, especially in the field of democracy, 
accountability and transparency. His question: Why can’t the WB, and especially 
the Legal Department, use the same creativity to give a generous interpretation 
to the Articles in order to give effect to Indigenous peoples’ rights? 

• Secondly, there was a comment made that African countries do not want to hear 
about Indigenous peoples rights. With due respect, this is not true and not doing 
justice to the many developments on the African continent in the world of 
Indigenous Peoples rights. Cited examples: 

o In the year 2000, the African Commission on Peoples and Human Rights 
established a special Working Group on Indigenous peoples rights and 
then too, many countries in Africa have recognized Indigenous peoples 
rights; 

o The constitution of Ethiopia from 1970 has recognized Indigenous 
peoples rights; 

o In South Africa now, there is a major project by the South African 
government to give the Khoi-San back their land;  

o Other African countries, including Namibia and Botswana, have 
recognized Indigenous peoples rights.  
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o Therefore, it is not fair to say that the African continent does not want to 
hear about Indigenous peoples rights. 

 Q: Lastly, it was argued by the colleagues that ILO 169 cannot be used 
authoritatively as a legal international instrument that can give effect to the 
recognition of Indigenous peoples rights, as if this is the only international 
instrument that recognises and protects Indigenous peoples rights. The Bank 
itself, through its own practice, has already developed jurisprudence on 
international human rights standards that can be taken as a custom of 
international law in respect of Indigenous peoples, and therefore, cannot go back 
on its own customary law. For the last twenty years, the Bank has been dealing 
with Indigenous peoples’ affairs. Construed under international law, that practice, 
normally called good practice, has actually made a custom of international law. 
The Bank does so because it knows that it has an obligation to respect 
Indigenous peoples’ rights. So, the Bank cannot say that Indigenous peoples 
rights are not set in international law, because the Bank itself has already 
developed jurisprudence that recognizes Indigenous peoples rights, and this 
needs to be looked at.  

 
Julio Cesar Estrada 

• Had several concerns from hearing the Legal Department of the WB.  
 Q: From his understanding of international law, all peoples in the world have to 

comply with those laws, especially institutions and states, since they create the 
norms of human rights, the protection of the human being as a person, and non-
discrimination. But it would seem that the Bank discriminates in applying its 
policies. It is applied on certain things, on others, not. How can this be when in 
the last five or six years, the concept of human rights has changed so fast vis-à-
vis the concept of sovereignty? 

 Q: When we have to intervene in certain countries, the UN has judicial arguments 
for intervention and they intervene under the argument of the protection of human 
rights. Why is it then that the Bank, since so many changes have been made, 
does not find mechanisms that, in fact, may make concrete the protection of the 
human rights, and in this case, Indigenous peoples’ right to their land and their 
territories, since these are the two issues of concern right now? 

 Q: In one answer, if not misunderstood, the Bank’s response was that it does not 
follow international law because it’s independent; that states follow the law, but 
not the Bank. But this is not possible because, no matter how private or 
independent the bank is, if it’s multilateral as an institution, there is a system of 
international law that the UN follows, and the Bank also is obliged to comply with 
those international laws. Suggested that if WB’s charter does not allow it, it 
should find mechanisms that will permit the Bank to protect the rights of 
Indigenous peoples, which are human rights.  

• Indigenous peoples don’t make a distinction between political and economic 
rights. Indigenous peoples call themselves differentiated peoples because they 
have a holistic concept. Therefore, it is not possible to divide themselves in 
subjects. That’s why throughout history IP’s have been saying they are different, 
live differently, think differently, whose concept of the world is different 

• We cannot follow norms that make it more difficult to care for Indigenous peoples, 
that are incompatible with the societies in which they have lived for thousands of 
years. That’s when we face complications, judicial, legal, even political problems: 
when Indigenous peoples’ claims are not met. This must be improved, it’s a 
cause of concern.  

• Over the last twenty years, Indigenous peoples have been visible to the world 
and accepted by the UN; the Bank should also walk that path, so that this type of 
thing does not continue to happen. 

• All are sitting here because during the whole process in the application of the WB 
policies vis-à-vis Indigenous peoples, we have not seen any effectiveness. 
Despite the fact that Indigenous peoples have been sending letters, have 
communicated directly, the proposals to revise OD 4.20 do not reflect a holistic 
protection of Indigenous peoples’ fundamental rights: the right to their territory, 
natural resources, protection of their human rights, and integral protection as 

 31



Independent Report on the Round Table Discussion on the Revision of the  
World Bank’s Indigenous Peoples Policy: Washington, D.C., 17-18 October 2002 

human beings. Why? He now understood why not, because the WB Legal 
Department insists that there is a charter, Articles of Agreement, that does not 
allow for these things to be incorporated. It is the countries that say if they want 
or don’t want their money. 

 Q: If the countries, signatories, WB member countries must follow the standards 
of international law, then the Bank is not independent because the country that is 
asking for the loan is the one that will be saying whether they want the money or 
not. Suggested the Bank can put certain caveats when making a loan and when 
the country does not accept these, they withdraw the loan. If the Bank is 
independent, as heard so far, the Bank should help Indigenous peoples, so that if 
there are no clear indigenous policies, to ensure that such policies are adopted; 
that they request that the political system is changed so that those policies are 
respected.  

• The Bank stated it will not intervene in the political affairs and the judicial 
framework of states. With political will to go forward in the process, things can be 
done. To say “we don’t intervene” is denying beforehand what we are discussing. 
Indigenous peoples are being told that the policy they will have now is even more 
restricted than the one before. Let’s be more open and try to find mechanisms 
that will in fact help us to improve relations internally, within the countries vis-à-
vis Indigenous peoples. And when there is a recognition of Indigenous peoples, 
that they adopt a regulation to respect their rights.  

 Q: The WB is independent, yet it’s the country that decides, so things are not 
clear now. He doesn’t understand; this worries him. How is the Bank going to 
adopt, in their operational policies, everything that has been said for that to be 
improved? Is the WB going to redraft that? How are we going to improve those 
things which are not being included and that do not allow for the protection of the 
Indigenous peoples? If the WB has noticed that lack all of these years, the new 
policy should include these subjects because they will benefit us.  

 Q: If international agreements are binding on the states, governments have 
ratified them, and the Bank is part of them, why does the Bank say that it’s not 
binding upon the Bank?  Because, in fact, we have heard here that it’s the 
governments that decide policies. 

 Q: Indigenous peoples want to go forward in the process of improving the 
relationship between the Bank, governments, and indigenous communities. It 
would be good to see whether the Bank’s charter, the Articles of Agreement is a 
problem or not; and if so, then we should request that it be amended. However, 
he did not believe that was the problem, but rather a matter of convenience and 
the political will to enforce international law. When we talk about human rights, all 
of us are bound by those laws. 

 
Alex Page  

 Q: A number of important questions have been raised, and hoped very much 
hope that the Bank staff will address them.  

 Q: Reminded the Legal Department of the earlier statement made by Greg 
Ingram, the economist, referring to rights to lands, territories and resources, he 
used the word “property”, and property rights have strong economic implications. 
This right to property is not challenging to ascertain; it is protected in the 
Universal Declaration and is a fundamental principal of customary international 
law. Devasish Roy and others mentioned this right is now understood to include 
Indigenous peoples rights to their lands, territories and resources. Asked the 
Legal Department how they can justify disregard of the determinations of the 
economist within the Bank about the relation between economics and human 
rights, or how they take into account the views of the economist when they make 
determinations about the appropriateness of dealing with human rights issues in 
the context of the Bank’s mission and its charter.  

 
Steen Jorgensen 

• Stated he wanted to get into the operational consequences, perhaps for lack of 
judicial training, wanted to start talking about what it is. Stated he’d like to get into 
procedure instead of juridical consequences.  
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• Made a plea to get more specific and operational... 
 
AFTERNOON COFFEE BREAK 
 
Steen Jorgensen  

 QF: Responded to a request for a transcript of the meeting: an agreement was 
made to continue the taping of the meeting and the WB would will give 
Indigenous peoples the transcript... 

 
 
Viktor Kaisiepo 

• ...Noted many questions have been raised to the Legal Department.... 
 
Navin Rai 

• Stated he needed to clarify a few things, to go back to the basics.  
• First, that they are working on behalf of the Board. The mandate to Management 

(Ian Johnson, Steen Jorgensen, and the staff, including himself) comes from the 
owners of the Bank, the Board of Executive Directors, and is very specific: to 
convert this Operational Directive, OD 4.20, into another format, called 
Operational Policies and Bank Procedures, OP/BP and, underlined, without 
changing the key principles and objectives of the policy. They were not told to 
dilute the policy, that is also in the mandate. The key objective was to clarify the 
scope, the intent and the requirements of the policy, and that is what they were 
trying to do.  

• Many are asking, “why can’t the Bank do this or that.” That is also based on the 
terms of reference given to them. 

• Second point, on land in Paragraph 15c mentioned by Devasish Roy, the 
language still is “should”. If the local legislation needs strengthening, the Bank 
should offer to advise and assist the borrower in establishing legal recognition of 
the customary or traditional land tenure system of Indigenous peoples. They 
understand this “should” as advisory, not mandatory and this was the reason why 
they are putting it in there. Repeated it was never the intent to dilute the policy.  

 QF: Stated Indigenous peoples must have a point because they all are reading it 
the same way, that it has been diluted. He offered on their side to review the 
language of the OP again to make it consistent with the OD. Could not promise 
anything more than that, than to make it consistent with the language of the OD. 

• The final and the most important point that Steen Jorgensen asked him to make 
was to plead with Indigenous peoples to understand that the Bank’s policy is only 
one of many things that the Bank does. They consider Indigenous peoples policy 
a very narrow window of things they do.... 

• ...the policy has only the mandatory elements. It does not constrain them to a 
number of positive things, including on land, that go much further than the policy. 
That is their minimum standard, their “floor”, but that does not mean that is their 
ceiling. The policy provides minimum provisions to work everywhere. 

• Noted there are a number of projects on land, land titling and other areas, that go 
beyond what the policy says.  

• In terms of mandatory requirements, a provision has to be applied in all cases 
irrespective of which continent or country they are working in. Those minimum 
provisions are what is driving the drafting of the policy.  

 
Salman Salman 

• Noted a number of points were raised and would try to summarize them quickly. 
• On interpreting the Articles in a more proactive way, explained that within the 

Legal Department it is the General Counsel who prepares the interpretation, but 
functionally, it is the Executive Directors who accept or reject that interpretation. 
From a legal point of view, it is eventually the Board of Directors that has the 
authority to interpret the Articles of Agreement, as is mentioned in the Articles 
themselves.  

• There are three references in the Articles of Agreement about the political 
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considerations. The General Counsel has interpreted what those political 
considerations are, and that they are in the ambit of civil and political rights. So, 
basically, they are dealing with social and economic rights. Those are clear, there 
is a limit to where one can push the interpretation. 

• On Indigenous peoples in Africa, stated he didn’t say that Africans do not 
recognize Indigenous peoples, but that they have not signed the ILO Convention, 
and wouldn’t want to, many saying “all of us are Indigenous peoples”; there are 
different interpretations as to why. 

• On the point that the Bank does not follow international law, he stated he did not 
say that, but that the Bank is not bound from the legal point of view by those 
conventions, not being party to them. WB does take into account development’s 
international law and national legislation when developing these policies. WB has 
183 members, some have signed certain conventions, others not, so there are 
many variations and one cannot say that they are bound by this or that.  

• On ILO Convention 107 and that it has a number of elements other than 
assimilation, true, but countries have chosen to pick up assimilationist elements. 
They are the ones that interpret it; WB doesn’t have that authority to interpret 
conventions and treaties for the countries, or to enforce them. Only nine countries 
denounced ILO 107, all Latin American; Asian, African and Middle Eastern 
countries have not because they are happy with the assimilation and integration 
elements of 107.  

• On whether the Bank is independent or not of the UN agencies, there is a treaty 
between the Bank and the UN. Since someone asked him for a copy of that 
treaty, he had it and read that the WB is a specialized agency within the UN 
system, but it functions in an independent way because of the nature and 
mandate of the organization.  

• Remarked that the discussion makes it look as if the Bank has disregarded 
completely the issues of Indigenous peoples’ land rights, but that it has so many 
free-standing projects on the issue of land, land titling, and in Latin America. 
Invited Sandy Davis or Jorge Urquillas to say a few words on projects in Latin 
America and on the issue of land and property rights... 

• On diluting the policy by moving parts to non-mandatory and having mandatory 
parts. Actually, it may look at first sight that yes, there is a dilution. This is the first 
time a policy has a first part as mandatory and a second part as non-mandatory. 
It may be seen as dilution. But any Bank policy (on forestry, envirnonment, 
resettlement) has both mandatory and non-mandatory elements within the policy 
itself, not in a separate part, so the only difference here is in structure. It should 
not really create the impression that for this particular policy, the WB is creating 
mandatory and non-mandatory issues. The mere fact of a separate non-
mandatory part is not really creating something new.  

• Why have that part? That part is where the borrower and the Bank have to work 
together. The borrower has to request assistance for improving the land rights in 
their system, for doing the study for the legal framework. And it needs to request 
that loan. The Bank cannot force loans on the borrowers, it cannot tell the 
borrower what to borrow for.  

• Offered the floor to Charles Di Leva 
 
Charles Di Leva 

• On the point raised on property rights, the Bank has stated over about the last 
dozen years that this can have economic considerations and should be taken into 
account in designing a successful project.... 

• It’s important to look at this policy as a synthesis of principles, many coming 
directly out of various international agreements and representing WB’s staff effort 
of presenting to the Board what’s an honest common approach to addressing 
Indigenous peoples issues.  

• The points raised here in terms of how this policy, in Indigenous peoples’ views, 
should be improved are points that WB needs to respond to. WB staff need to 
have an honest answer to tell their Board, either that in spite of what Indigenous 
peoples say on point A or point B, WB still thinks that this is the best way to go; or 
that Indigenous peoples made a point about the way WB approaches land and, in 
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retrospect, it was a valid point and it was decided to change the policy and 
therefore, the CODE is seeing a different version than before. This is just the 
dialogue to get the best possible document.  

• It is in WB’s professional interest to design a policy that is going to meet the 
interests of the international community including Indigenous peoples and WB 
borrowers, and that’s what they are trying to do from amongst many dozens of 
international legal documents, some more widely ratified and accepted than 
others. 

 
Mattias Ahren 

• Wanted to get back to some questions that were not directly dealt with by the 
Legal Department.  

• One, on their statement that if a substantial number of countries ratified ILO 169, 
it would ease to draft a policy that reflected the content of ILO 169. Indigenous 
peoples’ response was that there are very similar provisions in widely ratified 
international instruments; WB does not have to lean only on ILO 169. There is in 
effect the same legal protection of indigenous land through Article 27 of the 
ICCPR, a legally binding covenant on states with a substantial number of 
ratifications. Moreover, there is quite a clear interpretation that Article 27 in this 
covenant protects Indigenous peoples’ lands as a way for them to express their 
culture.  

 Q: Would like to hear if they agree with this interpretation or not. And if so, 
shouldn’t that be reflected in the policy? 

 Q: Second question, raised by Steven Tullberg, is it true that the WB does not 
lend money to projects that support child labor and if so, why the same approach 
could not be taken towards other human rights, such as indigenous rights, i.e., 
that the WB does not lend money to projects that threaten land rights of 
Indigenous peoples?  Shouldn’t that, if so, be reflected in this policy? 

 
Steven Tullberg 

 Q: Suggested that we need to continue a dialogue with the Bank’s Legal 
Department because there are legal issues being discussed here for the first time 
and they need to be developed much more fully. 

 Wanted to make two brief legal points: 
 Q: One is that the ICCPR has been ratified at this point by 148 out of 191 UN 

member countries, and this, of course, is the covenant that includes Article 27 
upholding cultural rights, which has been applied by the Human Rights 
Committee to require respect for indigenous land rights. So the Bank needs to 
look at such a widely recognized human rights jurisprudence and determine 
whether it is going to respect that in all of its activities. 

 Second point has to do with the continual reference by Salman Salman to ILO 
107, which we know was the first international convention addressing the rights of 
indigenous and tribal peoples and was adopted in an extremely colonialist, 
assimilationist and repressive time for Indigenous peoples. Mattias Ahren and 
Devasish Roy have already pointed out some provisions in that convention that 
are helpful to Indigenous peoples on land rights. At least they make a step in that 
direction. But it is widely recognized that that was a very deficient international 
instrument that had fallen out of step with international human rights 
developments. And accordingly, the International Labor Organization which 
oversees the compliance with that convention determined that a new convention 
was needed and we have the recent ILO Convention 169. 

 Q: The legal question is whether ILO 169 in fact, as far as its international legal 
force, supersedes the assimilationist, repressive parts of ILO 107. We should 
discuss this legal question frankly with ILO lawyers and other human rights 
experts because troublesome questions like these get in the way of analyzing 
what the Bank’s responsibility is. 

 
Viktor Kaisiepo 
Clarified whether he meant WB lawyers, not ILO lawyers. 
 

 35



Independent Report on the Round Table Discussion on the Revision of the  
World Bank’s Indigenous Peoples Policy: Washington, D.C., 17-18 October 2002 

 
Steven Tullberg 

• Said no, that he meant ILO lawyers as well as WB lawyers, Permanent Forum 
lawyers, the UN Office of the High Commissioner for Human Rights.  

• This is a very important issue because Indigenous Representatives and 
advocates of indigenous rights cannot accept the proposition that states today 
can argue that there is an international legal right that permits them to forcibly 
assimilate Indigenous peoples. 
 

Carlos Viteri 
• Considered it very positive that the WB hold this meeting with representatives 

from indigenous communities to discuss these operational policies. 
 Q: What type of debate took place in different countries with the Bank 

representatives and the indigenous communities in those countries? Because the 
Bank policies and programmes that the Bank supports have a direct impact on 
the countries. Wanted to know whether there is an input generated at the country 
level with the Bank representatives in the countries.  

 Q: We are not discussing whether the Bank can or cannot force the countries; 
obviously, the question of sovereignty is there and subjects related to that. But 
developing countries listen carefully to what multilateral organizations say, such 
as the WB. Sometimes they comply to the letter with what they say. The Bank, in 
that sense, can suggest, can convince, can persuade the countries to respect the 
rights of Indigenous peoples. Many of the formulas that are applied by the 
countries were recommended by the Bank. Why not then suggest to the countries 
that respect? That seems feasible.  

 Q: It is very important to be able to talk about compliance with international law 
vis-à-vis Indigenous peoples: that the WB organizations and agencies ensure, 
guarantee the protection of such rights. The debate is not sufficiently centered in 
this area. The WB talks about the struggle to reduce poverty, the Inter-American 
Development Bank does the same, the Fund (IMF), the UN, all the organizations 
in the world talk about poverty reduction strategies. However, crises are 
becoming worse all the time. What is failing? If all the efforts in the world are 
dedicated to the reduction of poverty, why is this only growing and nobody can 
stop it? Where is the problem? 

 Q: Something may be wrong at the conceptual, epistemological level. Are the 
paradigms being used, that are expressed in terms of concepts such as 
development or sustainable development, paradigms in common for all the 
cultures in the world? For indigenous societies, is the best path expressed in 
development or in sustainable development?  

 Q: Although operational policies and directives talk about the incorporation of 
indigenous knowledge and participation in a project, there is a problem of 
priorities there, of how Indigenous peoples see life, their future, and there is a 
problem of agendas. Indigenous peoples have their own agendas, plans for life, 
for their own lives and they are not always consistent with the plans of the 
governments, the countries and the multilateral organisations. So we have to 
revise parameters because we cannot read the reality of Indigenous peoples in 
standardizing global terms. 

 Q: The measurement of what we call a poverty line, which can work in a capital 
city of Latin America, cannot be understood in the same dimensions in a 
community in the Amazon jungle. Basically, the Bank needs to have a great 
sensitivity towards the way in which agendas are discussed and harmonized with 
Indigenous peoples. Although the WB believes that the monetizing of the 
indigenous community is Indigenous peoples’ objective that is not true. There are 
no Indigenous peoples that believe that monetizing their lives would be their 
answer. There must be an agreement on the target, on what type of indigenous 
community to construct through those projects: in planning techniques; concepts 
of time; ideology; the rationale that permeates planning methods, a rationale that 
was built for other societies and not for Indigenous peoples. Projects are 
permeated with a mentality that is not indigenous; standardisation cannot be 
superimposed. Those are things that we have to discuss.  
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 Q: Participation is also an important issue. In the Bank’s representation in 
countries where there are indigenous populations, are there indigenous 
employees in Bank country offices that have an impact on the country policies for 
the Bank? Participation should also include that type of element.  

 
Antonio Jacanamijoy 

 Q: Heard the interventions from indigenous colleagues, the Bank members and 
the OED representative who was saying in his evaluation that OD 4.20 was 
effective; and he asked himself, for whom was it effective? In most presentations, 
not only here but at many events, Indigenous peoples were saying “it did not 
help, it was not effective in the protection of Indigenous peoples rights.” 

 Q: So, we should look at the consultation reports. How did these consultations 
take place? Bank officials in their informal meetings make their presentations: is 
that a consultation? For example, the Permanent Forum for Indigenous Issues is 
mentioned as a part of the consultation process when in reality policy documents 
4.20, 4.10 were not studied in depth. Was that a consultation? He would say no. 

 Q: Another point of concern is that there need to be consultation mechanisms 
that should be discussed with Indigenous Leaders, with their representatives to 
see how to implement the consultations.  

 Q: Another cause for concern is, in the text of the Operational and Bank 
Procedures, Paragraph 6 talks about policy requirements that would not apply to 
Indigenous peoples groups that have abandoned their communities of origin. 
What do they mean by “abandon”? It does not say why these groups have 
abandoned the communities of origin. There has been forced abandonment of 
those communities. Why don’t the policies see the way and why it is that people 
have been forced to leave their communities of origin?  

 Q: Of specific concern to him is in terms of requirements about commercial use of 
land and resources in Paragraph 14, which says that when Bank-assisted 
projects involve the commercial exploitation of natural resources including 
forests, mineral and hydrocarbon resources on lands owned or customarily used 
by indigenous groups, and that are used in keeping with their traditions, the 
borrower must inform those groups and so on. “Inform them, consult them, 
provide them...” There is no possibility for the peoples to have the right to say 
“no” to a project that will affect their territories? 

 Q: Also, in interventions of the Legal Department we heard that ILO Convention 
169 and other conventions should be mentioned, but in Item 16, in terms of the 
Biological Diversity Convention and Cultural Resources, it says “...when a Bank-
assisted project envisions the commercial use of cultural resources including the 
knowledge of indigenous groups.” Knowledge is easy to write down, but this is 
about traditional knowledge of our peoples. The CBD is still being discussed by 
our peoples, and Indigenous peoples are saying that Article 8J cannot be applied, 
because it’s not yet clear to Indigenous peoples when this will be applicable. So, 
this is really a cause of concern. As Julio Cesar Estrada was saying, how is it that 
we should look at this?  

 Q: Indigenous peoples are very worried about the intervention from the Legal 
Department where they said that they are not bound by the legal standards 
specified in ILO Convention 169, and they repeated that now. If that is so, we 
have been told that the WB is not a private entity. It’s an entity where over 180 
governments participate. Then how do they apply the policy in cases such as 
Colombia, where ILO 169 is already a part of Colombian law? 

 We have to look at the issue as a whole. How does the WB apply conventions in 
their policies? How should the Bank consider legal instruments when they talk 
about operational policies within indigenous territories? 

 
 
 
Salman Salman 

• Would pick a few points. On the issue of whether ILO 107 or 169 supersedes the 
other, they were not suggesting any particular position, but were relaying the 
position of some signatories to ILO 107. They were not saying that it is 
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assimilationist or integrationist, those words are mentioned there and those 
countries have interpreted that convention that way, and they believe they have 
signed and ratified it because of this. WB is not necessarily agreeing with that, 
just repeating or reiterating what they are told by some borrower countries. Which 
one supersedes the other, whether 107 is still binding, this is an issue of major 
debate and already there are a lot of writings, but he doesn’t think that it’s really 
relevant to the Indigenous peoples’ policy. Some countries that ratified 107 have 
their interpretation, it’s not up to the Bank to say “your interpretation is wrong” 
and try to enforce one interpretation or the other.  

• On the issue of commercial use and indigenous knowledge, there is free, prior 
informed consent in the policy. The draft policy itself doesn’t say it, but it refers to 
commercial exploitation of knowledge saying “...when a Bank-assisted project 
envisions a commercial use of cultural resources of indigenous groups including 
their knowledge, the Bank policy requires that such groups agree to and derive 
benefit from the use of such resources.” Although there is not the term free, prior 
and informed consent, their agreement is a precondition for the use of indigenous 
knowledge.  

• Regarding why WB did not have free, prior, informed consent in the other areas, 
it is because there are a number of factors which differentiate indigenous 
knowledge from other areas. The recognition of free prior and informed consent 
in the OP is restricted by issues of the “Principle of Eminent Domain,” the right of 
the state to use private land for public good, which is a principle that exists 
everywhere, in all the legal systems of the world. There is not an international 
trend towards recognition of the right to free, prior, informed consent, and it has 
not really found its way into many of the national legislations or international 
treaties, aside from some mention in the Philippines law (IPRA). The issue of 
eminent domain has not yet been addressed. 

• The other thing is that this right is very difficult to operationalize. How do you 
operationalize free, prior, informed consent? So, basically the eminent domain 
concept, the right of the state and the other reasons are why we have not 
included free, prior, informed consent for the commercial uses and for the issue 
of land. 

 QF: On the issue of land, as Navin Rai mentioned, during the consultations, the 
WB heard a lot about strengthening the policy on the issue of land {emphasis 
added} WB has taken note of that and has started working on it. For a number of 
reasons there have been delays, but they plan to submit to Management some 
proposals whereby the issue of land will be strengthened.  

 QF: It will be quite helpful if WB hears more from Indigenous peoples as to how 
the language could be strengthened, though WB has internalized the issue of 
strengthening the language and has been working on it. The whole process of 
delivering the policy has been delayed by a number of factors beyond their 
control, and that’s why they don’t yet have a formal position for Management to 
look into. 

 
 
Antonio Jacanamijoy 

• With Paragraph 16, the problem is that in the CBD, under Article 8J and other 
related articles, the issue of commercialisation has not been fully developed 
because the ways in which products derived from traditional knowledge are going 
to be commercialised has yet to be examined.  

• Therefore, the Bank cannot put itself ahead of things, by offering resources to 
states to implement projects in this regard. 

 
 
 
 
Charles Di Leva 

• Stated he has two quick points.  
 QF: Requested any specific suggestions about that particular paragraph, they 

can certainly take them into consideration and discuss them with Indigenous 
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peoples.  
• Regarding the CBD, governments insisted that Article 8J be subject to national 

legislation. So we have to be aware of that particular caveat included. 
• Regarding ILO 169, as Navin Rai articulated quite well, this policy is a floor (vs. a 

ceiling), which is a helpful way to approach the issue. There is nothing that 
prohibits a Bank team from designing a project that includes various elements, 
drawing on appropriate concepts and principles to make the project successful.  

 
Steen Jorgensen 

• Recalled a number of questions around participation, definition of poverty and 
development that deserve an answer. 

 
Navin Rai  

• Agreed that those, as well as two other issues that also deserve a response: 
One, the “infamous” Paragraph 6 on urban indigenous people that has been 
raised many times. The other, on Paragraph 14 that Antonio Jacanamijoy raised 
on commercial use of lands and natural resources. Wanted to focus on these 
two. 

• On Paragraph 6, on urban Indigenous peoples, WB has admitted publicly many 
times that this was very badly written; it communicates something that was not 
intended. It was not written with the intention of excluding three particular groups 
of people:  

o one, those Indigenous peoples whose ancestral territory has been 
engulfed by an urban area and they have been living there;  

o second, Indigenous peoples who have been displaced due to a natural 
calamity, civil disturbance or similar event; and  

o third, Indigenous peoples who migrate from one non-urban area to 
another area in search of wage labor.  

• The intention of the draft was to exclude from the coverage of the Bank policy 
those who moved to urban areas and lose the five characteristics as stated in 
Paragraph 5, for example: a close attachment to land and territories, language, 
subsistence production, different social and political interests. Many indigenous 
people by birth, for some reason move to an urban area and many times they 
don’t live in one concentrated enclave. There are cities and countries where they 
do live in bigger concentration, in enclaves and there the application of the policy 
is not going to be much of a problem, but in most urban areas, Indigenous 
peoples live in what WB calls “mixed communities.” They live in scattered 
settlements, are dispersed and are often intermixed with other vulnerable groups, 
including very poor squatters, etc.  

• Because the policy is mandatory, often this presents a practical operational 
problem, for the Bank to reach the very people who need help because there 
come the social and political problems. Offered an example of working in an 
urban area, and one group of people, selected, isolated families who happen to 
meet the five characteristics are covered by the policy. They are consulted, they 
are given their rights but the rest are not. This is going to create further inequity, 
in WB’s opinion. So, because of those practical, operational concerns, as well as 
the other reasons he mentioned, WBwants to exclude this kind of people and not 
the people that he had mentioned. Mostly, it was a problem in writing the policy.  

• On the commercial use of land and natural resources, that was one paragraph 
where WB believes the policy has been strengthened. The reason is first of all, in 
the 1991 OD 4.20 currently in force, there is no discussion on commercial 
exploitation of natural resources or land. Read the provision, considering it very 
clear that this has strengthened something, “...when Bank-assisted projects 
involve commercial exploitation of natural resources, they include forests, 
minerals and hydrocarbon resources, on lands owned or customarily used by 
indigenous groups”. This “customarily used” means that this is a recognition of 
customary rights of Indigenous peoples as far as commercial exploitation of land 
and natural resources are concerned. So, in WB’s opinion, this is one 
strengthening paragraph added.  

 QF: That is why WB is requesting Indigenous peoples to look at it, not only in 
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how they read this draft but also in relation to the current OD. 
 
Devasish Roy 

 Q: First, again requested colleagues from the WB to respond to the question on 
Article 27 of the ICCPR.  

• On Paragraph 14 that Mr. Navin Rai just mentioned, it could be regarded as a 
very positive sense as quasi-PIC, instead of prior, informed consent (PIC). But 
what is actually there in the policy, is prior, informed consultation. It falls short of 
what Indigenous peoples understand as PIC under customary international law. It 
is quite encouraging that the Bank is coming forward with PIC, if looked at from a 
reductionist point of view. In commercial exploitation it is certainly better than 
what it could have been, but judged in the policy as a whole, it could have been 
strengthened to include prior, informed consent, not just consultation, and been 
extended to other areas of land and resource rights, not merely commercial 
exploitation.  

• Coming back to ILO 107 and 169, he didn’t see the logic. Just because 
governments that have ratified ILO 107 see a “right to sublet”, doesn’t necessarily 
mean that it’s stopping the WB in any way from putting out something that 
supports the land and resource rights of Indigenous peoples in its current policy. 
It doesn’t necessarily have to throw it down the throats of borrower governments. 
Borrower governments don’t take those loans.  

• Made a distinction, which was that in the entire process, converting the OD into 
OP/BPs and guidelines doesn’t necessarily always fit in as it is supposed to. OP 
4.10 is not all mandatory, such as in the example he gave earlier regarding lands 
and resources. Since not everything in the OP/BP is mandatory, therefore 
something in the policy would not have been mandatory. The Bank operates in 
many ways: it can do it through a policy dialogue, a loan, and there are certain 
things that can be done through a Technical Assistance Grant (TA). That is a 
bilateral thing that has to be worked out between the borrower and the WB.  

• So, there is no logic in that just because the borrower says, “Look, ILO 107 gives 
me the right to assimilate, therefore if I am a shareholder, you can’t have it in the 
policy.” Similarly, any country could invoke the CBD, and everything is subject to 
national legislation because the common heritage principle was rejected and 
therefore, “this gives me the right to have a monoculture.” In converting a 
heterogeneous stand of forests into a monoculture of thousands of hectares, 
would the WB give a loan then? But, invoking the CBD, the borrower country 
could say, subject to national legislation I can have monoculture and go against 
biodiversity. 

 Q: Sometimes the Indigenous peoples provisions of OD 4.20 are trying to be 
forcefully fit into this OP/BP guidelines format. The WB legal colleagues have a 
big challenge here, but that challenge has to be met. Stated he is a lawyer, 
trained to read statutes, policies and legal documents, but when considering 
implementation, lawyers are not going to implement the WB policy. Other people 
will ask the opinion of the Legal Department if they think there is something 
wrong with it. So, this has to be reader friendly, non-legalistic and absolutely 
clear.  

 Q: If we see that OP/BP is much weaker on land rights than OD 4.20, there is 
plenty of room to make it absolutely clear. 

 
Lourdes Tiban 

• Stated that just as this morning some were uncomfortable with the table set up, 
she was uncomfortable with the whole discussion of the day. They had had 
something similar in July, where Indigenous peoples presented their criteria, 
made suggestions and reached an agreement to have a Round Table for more 
technical, political and legal work.  

• Indigenous peoples representatives are not here to listen to negation of 
everything that the Bank can do.  

• Stated she is a leader who represents a very large organization in Ecuador, the 
CONAIE, and others present are representing very well-recognized Indigenous 
peoples organizations in other countries. 
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• She wants to go back to Ecuador after two days with some results. It would not 
be good for the leaders to say there were excellent explanations on the policies 
that Indigenous peoples are proposing but nothing else. Indigenous peoples are 
just asking questions and the Bank people are just answering their questions.  

 Q: Indigenous peoples need to know: are we or are we not here in a capacity to 
make contributions to change the draft policy? We have not come here just to 
present our grievances. This Round Table should have started out by asking the 
WB if they are still in a position to receive our comments to modify the draft. 

 Q: Results should start coming out at 5 o’clock of the first day; Indigenous 
peoples need to know some of the results. Those results should be some 
commitments and she was not seeing them, unless somebody at the Round 
Table will state what agreements we are reaching. Everyone knows about the 
OED report and that the previous policy results were not good, were not applied; 
then we need to do something about it. That’s why we are here, to try to improve 
things, to suggest policies, to add improvements to this draft so that in the future 
the WB policies can be applied and benefit by strengthening their effectiveness. 
As she stated earlier, we are all here precisely because the suggestions made by 
the Indigenous peoples were not incorporated. In indigenous communities, first 
the results are seen and then all are invited to share food. Here no results have 
been seen. 

 Q: So, it’s clear why the Bank’s policies cannot follow international law or all the 
international rules. Then if it’s not possible to apply ILO conventions, there should 
be ways in which international law on Indigenous peoples can be reflected in WB 
policies. We need to find mechanisms and arrangements, on both the WB side 
and on the Indigenous peoples side. This Round Table is the first step.  

• Indigenous peoples are not going to put an end to their concerns vis-à-vis the WB 
policies.  

 Q: There is much to be discussed, but there is no political will to change the draft, 
as it was said in July; somebody has said it was not possible and we thought we 
were here because it was possible. Believes political will is needed on both sides 
to achieve something. 

 Q: One of the major issues are the WB Articles of Agreement from 1946, which 
are half a century old. Perhaps we should try to change these, and if the WB 
people will say this is not possible; then why are we still talking about something 
that is obsolete?  Is it possible or not to amend the Articles of Agreement?  

 Q: Based on all the arguments put forth by Indigenous peoples, can Indigenous 
peoples make a contribution to improve the WB policies?  

 Q: Three to five years from now, can we review the policy, discuss our mistakes 
and see how we can improve these policies? If not, then how are we going to 
update them? Indigenous peoples’ cultures are not fixed, they are changing. 
These policies have been developed without the approval of Indigenous peoples, 
the same as all other policies and projects. Now Indigenous Peoples are 
participating, not only at the WB, but in every organization.  

 Q: As Carlos Viteri from Ecuador, Amazonian Basin was saying, how many IP 
representatives, who are the ones who really know how the Indigenous peoples 
are suffering, are participating in international organizations? Indigenous peoples 
are already intervening in international organisations, and they hope that the WB 
offers Indigenous peoples that same kind of opening.  

 
Hassan IdBalkassm 

• Directed his question to the Legal Department: The majority of the rights under 
the ILO form part of established international law, and are protected under the 
1966 International Covenants on Civil and Political, and on Economic, Social and 
Cultural Rights. These include cultural, economic, and property rights and those 
rights are recognised under customary law and internal legislations. 

 Q: Why would the Bank not respect the guidelines of Convention 169 in the 
implementation framework of its projects? 

 
Vilmar Guarany 

 Q: Noted that in Brazil, Indigenous peoples suffer in these meetings because 
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although there are millions of people that speak Portuguese: it’s not Indigenous 
peoples’ language. At that, he has had to listen to the translation in Spanish and 
sometimes it’s too fast and very hard to understand.  Requested to have 
simultaneous interpretation and translation in Portuguese next time. 

• As to the Operational Policy 4.10, expressed the same concern as Antonio: the 
exclusion which the colleague from the WB has mentioned. The concern is not to 
exclude.  

• Gave some concrete examples:  
o In Brazil, the Guaraní alone are more than thirty thousand people. They 

are nomads and their territory extends over a large area of Brazil. These 
rights only cover those that are in rural areas, thus it means that they are 
excluded from any WB policy for the Americas or Brazil.  

o Collectively there are indigenous neighborhoods in Matto Grosso do Sul 
for example, a state in the west of Brazil. There are nine thousand people 
who live in an area that’s already an urban area, that speak their 
language, maintain their traditions, use their natural remedies, natural 
medicine. They collectively live as Indigenous peoples three kilometers 
from the city of Dorados. So these people will be excluded, not only in 
Brazil, but many other places.  

o Stated he is a lawyer, and they have been trying to fight against the 
exclusion of over 180,000 Indigenous peoples who have been forced to 
leave their territories and now live in urban areas.  

o In Brazil, there are more than a hundred and fifteen distinct Indigenous 
peoples that have different levels of contact. Many of them maintain their 
language and their traditions, but there are a great number who have 
unwillingly lost their language, especially in the North East, where there 
are more than ten indigenous communities of which only one maintains 
their traditional language. Thus, those peoples, although they keep their 
culture, don’t speak their language for historical reasons. In Paragraph 5 
of the OD there are some characteristics that differentiate Indigenous 
peoples, and one is an indigenous language that would be different from 
the majority of the population. If this continues as is, they will also be 
excluded from Bank policies. 

 Q: These situations show why this causes concern and he requested this 
concern to be noted. It is a reality for Indigenous peoples that there is great 
diversity.  

• Restated Indigenous peoples’ commitment. This is a historical moment, both for 
Indigenous Representatives and those who represent the WB. Truly believes that 
from now on, we are going to look differently at the issues of international law and 
customary law, traditional law. In Brazil at present, there is legislation derived 
from the ILO Convention 107, but also other laws they have improved, based on 
the CBD and other international instruments. These have been absorbed and 
policies have improved. And it recently ratified ILO 169. 

 Believed therefore that the WB should follow the dynamic changing nature of 
international law, that is not static and has not stopped in time. Stated that if he 
did not believe this possible, he would have not left Brazil. Believed the World 
Bank will know how to make these serious decisions, knowing that Indigenous 
peoples have been able to speak their minds at this meeting and talk about their 
concerns.  

 
Geoffrey Puhi Fuimaono Karena 

• First, commended the WB on doing this consultation process. Indigenous 
peoples had a discussion on this in the two days prior. In many ways, there is 
also a lot of dissatisfaction with what the Bank is trying to achieve, and much of 
the emphasis is around wording and grammar and the like.  

 Q: In the whole context of international relations and how Indigenous peoples feel 
as to what the WB is doing, maybe Indigenous peoples shouldn’t really be talking 
to WB representatives (present at Round Table), but to the Board. 

 Q: The Legal Department is doing a good job, but his presence is representing 
over three hundred million people, in most parts of the Pacific, particularly 
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Aotearoa (New Zealand). Indigenous peoples’ concern is to hear about equal 
representation at the Board level.  

 Q: WB is funded principally by the people, by taxes and yet, WB is implementing 
things that are actually destroying people. There should be two groups: an 
indigenous group and the WB, both the governors and Indigenous peoples. And 
there should be equal dialogue on where Indigenous peoples should go.  

 Q: If Indigenous peoples sit here and discuss the new policy, the WB probably 
won’t listen, but just take Indigenous peoples’ concerns, note them down and see 
the tapes and transcripts of what happened in these two days. But Indigenous 
peoples need results, “we needed them yesterday” and that’s why we are here. 
Indigenous peoples need to see changes in the final policy. 

• Kia Ora. Equal representation. 
 
Steen Jorgensen 

• ...The Round Table has two purposes: one, to get Indigenous peoples advice and 
perspective on how to improve the current draft, though they are not in a position 
to negotiate and agree on the way the policy will look... 

 QF: Promised not only to take note of what Indigenous peoples say but to report 
it faithfully onward and in detail as to paragraph amendments, issues, 
rearrangement of text, what Indigenous peoples want more of, or the kind of 
language desired.  

 QF: They want useful language to help people in development operations, not to 
talk of international instruments and specific covenants and conventions. 
Language in the OP is very important and does relate to accountability. 

• On some things, they can actually change the draft and will propose it; some not, 
because Indigenous peoples may be talking to the wrong people. Ultimately, this 
is a political decision among the “owners” of the WB, which are the governments.  

 QF: Promised to inform Indigenous peoples what they were and were not able to 
move and change in the draft. Where unable to change the draft, they will still 
record it in a separate issues note (or something similar) to be submitted to the 
Board as issues heard in the consultations, including in this Round Table, and 
that they heard dissatisfaction with the current language and related proposals. 

• Reiterated he cannot promise that all Indigenous peoples’ suggestions will be 
taken in literally; that’s not in his power, but only in that of government 
representatives that sit on the Board of Directors.  

 QF: Strongly encouraged Indigenous peoples to meet with as many members of 
the Board of Directors as possible and share Indigenous peoples’ concerns with 
them. WB is trying to get the best level of technical understanding on how to 
improve this current policy. Specifically responding to Geoffrey Puhi Fuimaono 
Karena, encouraged him to meet with his New Zealand delegate on the Board.... 

 QF: Summarised again the two objectives and the two things that he will promise 
Indigenous peoples:  

1) He will promise that they will take careful note of what Indigenous 
peoples say on the policy, and they will do their best within what they 
believe is their mandate, to change and do things. It’s less important to 
him which international convention it is; what’s important is how to get 
language in this policy that is more helpful than the current language. 
Stated this is what he wants to know and apologised that this is where he 
doesn’t understand the discussion. What they are trying to get out of here 
is policies that are helpful, not hurtful, and they will listen carefully to any 
specific suggestions on how it could be strengthened. Stated he likes it 
when the discussion gets into specific issues, so prior, informed consent, 
how to do that, how to reflect it. They will listen to those things very 
carefully to take note and try their best to change it.  

2) And where they are not able to change things, they will record that they 
were not able to meet Indigenous peoples’ suggestions and their 
“political masters” can decide what they want to do. 

 QF: Similarly, there was a lot of discussion about the OED results, which will 
constitute another input to the Board discussion. They have noted that they 
disagree on one issue on local legislation. Similarly, there will be other things that 
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will be noted, disagreements and ultimately, the decision will be taken there.  
 QF: What they are trying to do here is at a technical level but there is another 

objective, which is very important to him and is his bias, where he comes from. 
He is in this business not to discuss language but to try and see how they can 
promote development that’s inclusive, that’s participatory and to have a 
discussion about what is development. Stated he loves those questions that they 
were beginning to get into in terms of who determines what is development, what 
is poverty.  

• Considered there are long and short term tasks: 
o Long-term are questions of learning: to have a process on those kinds of 

things by which all can understand one another’s perspective better. 
o Cognitive also of the specific short term task, which is to get this policy in 

better shape.  
 
Salman Salman 

• Addressed the question which was raised about the ICCPR and the fact that it 
has been signed and ratified by a number of countries. Why is it not binding on 
the Bank, why is the Bank not following it? He thought they went through it in the 
morning when they spoke about the extent to which treaties and conventions 
create an obligation for the Bank. They mentioned that the Bank is not a party to 
those conventions and treaties and, as such, is not bound by them. The title of 
the convention itself “ Civil and Political Rights” takes him back to the General 
Counsel’s legal opinion which was accepted by the Board of Directors. The 
Articles of Agreement do not allow the WB to interfere in political affairs and 
political affairs were interpreted to mean the ambit of civil and political rights.  

 QF: If there are so many countries that have approved and ratified the ICCPR, 
then the way to bring it into the Bank is not through the window, but through the 
door: have those same countries amend the Articles of Agreement of the Bank. 
They are the owners of the Bank and that would be the right and clear way. This 
gets to the point about who makes the decisions. Obviously, not themselves. So, 
he thought that would be a clear way of amending the Articles of the Bank rather 
than bringing in things through interpretation.  

• On the issue of land, he mentioned a number of times that in drafting the policies 
and submitting them to the Board of Directors, they do take into account the 
developments of international law, they do take into account national legislation, 
and Navin Rai and his colleagues confirmed that.  

 QF: After the series of consultations that they had, they concluded that there is 
an area for improvement on the sections dealing with land issues. And they have 
mentioned that they will work on that, that they will be happy to hear more about 
Indigenous peoples’ suggestions in this area and, as Steen Jorgensen mentioned 
now, they will take those into account.  

• They don’t promise, but they will raise them to their masters, to use Steen 
Jorgensen’s words, who will decide on them.  

 QF: Requested Indigenous peoples to help them on the language, how to 
strengthen the language on land, and that they will report it faithfully.  

• Someone mentioned the problems that they have in the Legal Department, and 
one of the problems is that they really have to deal with a large perspective of the 
members of the Bank. They have members whose views are quite progressive on 
the issues of Indigenous peoples, they have others who have different views and 
they, as staff, have to struggle with all those wide perspectives in terms of 
drafting policies for them and making sure that those policies will sail through. 

 
[Co-chairs closed first day of the meeting] 
 
 

 
End of Day One discussions. 
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II. Day Two: 
 

Friday, 18 October 2002 
 
Indigenous Co-Chair: Viktor Kaisiepo 
WB Co-Chairs: Steen Jorgensen and Ian Johnson 
 
1. Morning session: 
 
Steen Jorgensen 

 QF: ...Clarified that any recommendations made here on the operational policy 
will either be incorporated, where from the technical level this can be done within 
the Board’s mandate, and where the WB cannot incorporate them, they will 
reflect them in a separate note that will also be submitted to the Board, so that 
Indigenous peoples’ views are recorded, together with the views of the broader 
consultations.  

 QF: Both, Indigenous peoples and the Bank here agree that the OED report’s 
recommendation that “the Bank should identify indigenous and tribal groups in a 
manner consistent with the country’s legal framework” is not appropriate. WB 
agreed and promised to put that into its Management Response to the OED 
report. 

 QF: Agreed that in OP paragraph 14, the draft which pertains to the commercial 
use of land and resources does recognize the customary rights of Indigenous 
peoples. However, it does not give the right to informed consent. Have just 
agreed that it’s in there. It does not mean that there is agreement that it should 
not have the second point. Asked if this was clear.  

 QF: The WB has promised to review the language of the draft operational policy 
on land and natural resources to make it consistent with the language which is in 
the earlier operational directive.  

 QF: The WB will also review the language of the draft operational policy 
regarding the issue of urban Indigenous peoples, in urban areas.  

 QF: Still need to discuss the degree to which the Bank’s policy should promote 
the legal recognition of customary land rights. That point was not finished.  

 QF: There was agreement that self-identification is a critical point, but how to 
reflect it in the policy was not yet agreed. 

 QF: There is an outstanding issue on language, and also what’s related to the 
urban issue but it’s more broadly related to the kinds of characteristics of 
Indigenous peoples that are spelt out in the policy.  

 QF: Stated it’s not ...in the power of his team to change the Articles of 
Agreement. Said we can keep discussing that but it won’t lead to much more than 
WB hearing Indigenous peoples and the WB will report it. Indigenous peoples 
really need to talk to their government representatives on the Board to make 
these kinds of changes. WB can do a lot on interpretation and moving, but that’s 
all {emphasis added} 

Viktor Kaisiepo 
• If there is a situation when WB can’t move further, we can’t move further; but if it is a 

point of disagreement, must agree that the lawyers need to have their own 
momentum to discuss the philosophy behind ILO Conventions 107 and 169, rather 
than getting into legalities right now.  

 Q: Out of respect for the lawyers in this room, encouraged genuine dialogue and 
discussion rather than a ping pong game.   

 Q: Requested that the position be put forward in the record that there is the next step 
required for the Legal Department to meet with indigenous lawyers and supporting 
lawyers. 

 
Steen Jorgensen 

 QF: Stated he had no problem with that, but clarified that what is in ILO Convention 
169 can still be discussed, and how to reflect the spirit and letter of what is in 
Convention 169 in the policy, from a broader perspective.  

• Stated he should have let Indigenous peoples know the previous day that there is a 
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big discussion presently at the Bank in general on how far can the Bank go on human 
rights, that goes, in one sense, beyond Indigenous peoples, while Indigenous 
peoples are the front runners, the furthest ahead. 

• Believed this is the only operational policy that even refers to the word “human rights” 
(confirmed by Bank lawyer.) 

 
Wayne Lord 
• Wanted to amplify a bit more, referring to his notes, about urban aboriginals and, as 

was discussed the previous day, when Indigenous peoples move to an urban setting 
and they lose any of the five characteristics. Considered from what he heard the 
previous day and in his own experiences, there is need to be a little more flexible in 
that regard. Particularly when you have urban aboriginal groups who are not now 
living on land that was originally theirs, however they still have a very, very close 
spiritual relationship to land and the basis for their cultural identity and their survival is 
this close relationship to land wherever that land may be.  

 Q: Requested to continue to talk about how to continue to deal with that because, 
one of the examples given the previous day was very clear, that there are urban 
indigenous groups who are still identified as a people, and in fact, are a people.  The 
same situation exists in many parts of Canada. There is a whole new concept of an 
urban aboriginal group and they have very close identities. Sometimes that identity 
gets a little bit mixed with groups from different areas, but there are many situations 
where it is one people, they are living in an urban environment now but they keep 
their culture, their identity, but more importantly, and in the critical areas, they have 
not lost the characteristic of a close, spiritual relationship to their land.  

 
Hassan IdBallkassn 
• Stated he had read some of the Articles of Agreement of the Bank and noticed that 

there is an Article which pertains to the relationship with other international 
organizations.  

 Q: Asked the Legal Department of the Bank, on page 10, section 8, relationship to 
other international organizations, paragraph 2: “In making decisions on applications 
for loans or guarantees relating to matters directly within the competence of any 
international organization of the types specified in the preceding paragraph and 
participated in primarily by members of the Bank, the Bank shall give consideration to 
the views and recommendations of such organizations”. Signaled that with regard to 
Indigenous peoples there are many declarations, Convention 169, and decisions of 
the General Assembly. The Bank needs to respect all of this, and addressed this 
question to the Legal Department. 

 
 
Mattias Ahren 
• Regarding the Chairman’s conclusion of the previous day’s discussion, stated he was 

satisfied to leave the topic of ILO 169, as it was dealt with extensively the previous 
day and there were other important matters to discuss, time being short.  

• Wanted to make one clarification as to Indigenous peoples’ position.  Indigenous 
peoples will see at a higher level about changing the Articles to provide for more 
application of human rights in the WB’s policy.  Appreciated WB’s suggestions here; 
also facilitation of how such discussions can be made, in what form.   

 Q: But Indigenous peoples are also saying, and this is important for the record, that 
Indigenous peoples’ position is that it is not necessary for the Legal Department of 
the WB in general to take such a narrow approach or interpretation of the Articles. 
Indigenous peoples are saying that the Articles do indeed provide for, or rather, allow 
human rights to affect the policy to a larger extent than it is today.  The Articles do not 
need to be interpreted in such a narrow way.  

 Q: Regarding the last comment made by the Legal Department the previous day on 
the division between human rights that are economic and political. First, he does not 
believe it is possible so easily to disregard Article 27 of the ICCPR just because it is 
in a covenant that has the word “political” in it. It’s fairly acknowledged that when it 
comes to land rights and cultural rights of Indigenous peoples, they are both political 
and economic rights. They involve, for example, the means of subsistence of 
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Indigenous peoples that must clearly be of an economic nature. Did not consider the 
Legal Department had to answer this question immediately, but rather in the 
discussions later on.  

 Q: Is the position of the WB to divide human rights into economic and political in such 
a manner, rather than to see them as a whole? 

 Q: Is it possible for an international legal entity to say that they are to uphold certain 
human rights but not others? Or is it that the international legal standard on this 
position is that human rights are indeed indivisible, they have to be taken as a whole? 

 
Steen Jorgensen 
• Responded quickly regarding human rights, that it’s being discussed extensively at 

present at very high levels between the other UN agencies, especially the High 
Commission on Human Rights -  exactly how we can establish closer 
relationshIndigenous peoples, understand each other and to what extent; and that 
there are different legal opinions.  

• Both the issue of universality of human rights and the progressive implementation for 
moving some of them in a certain direction, exactly how they match, and how they 
match with what the WB is doing, is a big discussion going on presently.  

 QF: Irrespective of that big legal question, we can still strive to get some other 
principles of those conventions built into WB policies because they make sense for 
the WB’s objective which is poverty reduction, as discussed the previous day.  

 QF: Stated there is need for more discussion and it would be very useful to have 
Indigenous peoples’ inputs as part of this broader discussion of the issue of the WB 
and the human rights because it is a hot topic.  Signaled there was recently a Senior 
Management meeting and the agreement was not completely clear, so it’s still under 
discussion. 

• Called on his colleagues to address the issue of urban Indigenous peoples (Navin 
Rai) and the issue of language, because that was raised the previous day.  

 
Navin Rai 
• Stated there is a small technical team at the Bank composed of both the Social 

Development Department and the Legal Department colleagues that have been 
sifting through many pages of inputs and comments that the WB received during the 
consultations.  This team is looking into Paragraph 6.   

 As stated the previous day, there were certain specific groups that were not intended 
to be excluded and among those are the groups whose homeland has become a part 
of an urban area. Gave the example of the Philippines, Baguio city, when it expanded 
to become an urban area, and took over a lot of area that, as Joji Cariño knows, is an 
indigenous area. So, WB recognises it would not be fair to exclude the Indigenous 
peoples who lived in Baguio for centuries because that area happens to be an urban 
area, and that’s one group that WB did not intend to exclude; he believed the team 
would recommend that they be included in the policy.  

• Another group that should not be excluded from the policy coverage are those groups 
that have been displaced due to natural calamities, such as a big case, again in the 
Philippines, when the large Pinatubo volcano erupted and engulfed the whole area of 
Aeta Negrito, and they had to be displaced to an urban area. To exclude them now 
because they live in an urban area would be unfair. So, natural calamities and 
sometimes civil war, which is often driving Indigenous peoples from interior into urban 
areas. 

 QF: Stated he was speaking on behalf of the technical team that they will be 
recommending for this group to be included in the policy coverage.  

 QF: To clarify, stated that it was also not the intention to exclude Indigenous peoples 
only because they leave their communities of origin to do wage labor in another rural 
area. Sometimes they have been economically so marginalised that they are poor 
and engage in wage labor for subsistence and to exclude them is also not fair.  So, 
the team is also looking at that.  

• Another case is that sometimes Indigenous peoples are moving to urban areas 
because of a government programme. The best example is the former Soviet Union. 
Referred to Rodion Sulyandziga Sulyandziga who was present and many of the small 
peoples of the North in Russia who were forcibly relocated to urban areas to run the 
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collective farms.  This was one of the big issues when WB was doing consultations in 
different parts of Russia. 

 QF: Stated that Paragraph 6 should be rewritten.  The intention is to come up with the 
language that will include these people. 

• Referred to Mr. Lord’s mention of spiritual ties and these things are very important 
when talking about ties, they don’t just mean economic or political ties to land, but 
also spiritual ties.  

• WB would like to exclude, to be very specific, people who moved to urban areas and 
who moved permanently, who moved voluntarily and who live in dispersed 
communities, in mixed communities and who lose characteristics, though not all of 
them. So, if they happen to be in such state, to cover them in the policy is creating, as 
stated the previous day, operational difficulties and it also has some consequences 
among the community that they live in by raising tensions because there are very 
many vulnerable people and they should all be treated equally.  When the policy is 
implemented just to cover certain individuals almost, like in this case, they are 
individuals that live in the same apartment building. But, to apply the policy to certain 
individuals or families, and not to apply to others would cause big difficulty.  

 QF: The technical team is trying to find the language to make sure that these issues 
are clarified.  

 
Rosalina Tuyuc 
• Stated it is very important to see that flexibility on the part of the Bank and 

specifically, the technical officers who have been working on this issue because 
Indigenous peoples need to make a distinction as the WB did.  

• When we talk about the reasons why many of these displacements occur in many 
indigenous communities, it is important to make a distinction between disasters, 
catastrophes and civil wars.  Here we must recognize that on many occasions, states’ 
policies have contributed to help the armed forces or they have contributed even with 
armed forces to the displacement of Indigenous peoples who were evicted from their 
rural lands and were pushed to urban areas. And, in many cases, in order to save 
relatives, some Indigenous peoples had to renounce their identity.  In many cases 
people have to keep their identity a secret, they cannot speak their language.  

 Q: Stated that for these reasons, we should not use language as an identifying 
characteristic.  

 Q: As part of Indigenous peoples’ identity you have to look not only at their language, 
clothing and view of the world. Also, the collective actions. So, one cannot be 
separated from the other.   

 Q: For this reason, she wanted to ask WB, even though the previous day, WB was 
saying that it doesn’t matter if the international conventions apply or not, there could 
be some kind of responsibility. It’s not a matter of interest or not, it’s rather an 
institutional policy, the policy of an international organization which is obliged to 
respect and implement all international conventions. That’s why WB cannot separate 
one from the other.  

 Q: It is, of course, necessary to respect domestic legislation, but also all those 
commitments are institutional commitments.  Therefore it is also very important for 
the technical staff of those organizations to respect those agreements and to promote 
their implementation institutionally.  

• As one of the IP brothers was saying, Indigenous peoples’ rights cannot be 
renounced and they are irreversible. From now on Indigenous peoples will move 
forward. Although sometimes institutions and even the UN close their doors to 
Indigenous peoples’ demands, Indigenous peoples, in spite of the wars and policies, 
are alive.  WB should understand that Indigenous peoples are not only speaking just 
to the present, but are also working to ensure the future for our children and our 
grandchildren, to whom the future belongs. Stated she would not want to leave her 
children in a situation similar to the one in which she grew up.  She had no chance to 
have an education, no access to health care. Indigenous peoples in Guatemala have 
suffered some of the worst consequences of the war and want to avoid that for the 
future, to keep their children away from that. This also happens as a consequence of 
international policies.  

• So, it is very important for WB to understand that, unfortunately, sometimes 
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Indigenous peoples don’t have many international or national instruments that would 
give Indigenous peoples recognition. However, Indigenous peoples are there, they 
exist and whether this is the generation or not that is recognizing Indigenous peoples, 
it is important to see that this is a process in which we have to teach and show the 
decision-makers that there are some rights that cannot be waived. There are 
individual and collective rights that belong to these peoples that should be respected. 

 
Steen Jorgensen 
• ...did not mean to say that those rights were not important, and understood the 

absolute essential part that these rights play for Indigenous peoples and for future 
generations. Believes these rights of respect are for all parts of humanity and are 
absolutely essential as a planet going forward.  

 QF: Stated that we need to see how much of that can now be put into this specific 
policy, so that the Bank at a minimum does not detract from that importance, and 
hopefully, can go further and implement through the projects to finance some of these 
things.  

 
Viktor Kaisiepo 
• Stated Indigenous peoples came to the US to make the UN system understand that it 

is a lot more that just economics, and that it has to do with how Indigenous peoples’ 
cosmovision, how Indigenous peoples look upon the world and that Rosalina Tuyuc 
tried to see the broader sense.  

• There are man-made disasters and natural made disasters. The natural we cannot 
control, but the man-made are many at various levels, in all the regions of the world.  

 Q: What Indigenous peoples are trying to say is, do you recognize us as such or not? 
 Q: Compared the WB to a satellite roaming around the planet to see where the 

Indigenous peoples are and Indigenous peoples are on our island and there is no 
mechanism for the WB to come down and there is no mechanism for the Indigenous 
peoples to come up to the satellite. So, the dialogue in that sense, should promote a 
process to build in certain mechanisms at various levels to have proper consultations, 
if that’s required, and both sides have to be proper. Whether there are fifteen of them 
in fifteen areas, all the fifteen should be heard. Otherwise it’s not full, prior, informed 
consent and then all these noble principles are violated. It’s important to keep this in 
mind.  

 Q: There must be a minimum time or process to discuss the legalities.  One of the 
important things during Indigenous peoples’ UN experiences is that there are a lot of 
lawyers that assist Indigenous peoples to make the lawyers in the UN system 
understand how Indigenous peoples feel about it. This is why he was calling for a 
technical session between the Legal Department and Indigenous peoples’ lawyers to 
explain the legalities.  

 Q: There is also a political map to the discussion, then the politicians should sit 
together. So, there are many aspects of this process.  

 Q: Stated that at the start of this dialogue, he was hopeful, if WB talks about judicial 
reform; then the legal experts should sit together and fight the legalities. This would 
be one of the results appreciated coming out of this dialogue.  

• Knows that Indigenous peoples’ lawyers will be able to help us through the process 
not only here, but to get to Indigenous peoples’ regional and national, as well as local 
situation. To explain to our people what has happened directly inside. If he comes 
across an indigenous brother or sister of the urban area, how to explain to her or him 
what’s happening. That’s the responsibility that Indigenous peoples want to take on 
board, to be sure that at every level of our dialogue there is a process going on that 
will be progressive.  The process is very important and, in that process, we try to 
come to the middle of the road.  

 Stated Indigenous peoples have the same discussion with UNDP, and have provided 
“window dressing” to UNDP for the UNDP policy. When Indigenous peoples come to 
this meeting, they don’t want to be window dressing. We want to be effective, 
meaning when we go into consultations, this must be proper consultation. It’s very 
important that such a thing should take place in the process.  

 
Steen Jorgensen 
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 QF: Signaled that once the Bank has determined whether it feels that the policy 
applies or not, say in an urban area, and that decision is made, written down, agreed 
and communicated as part of the package that goes to the Board of Directors and, 
therefore, becomes a part of the public record, that Indigenous peoples can contest. 
Explained there is an Inspection Panel at the Bank that says that hears grievances if 
the Bank is felt not to be following its own policies, including this one; Indigenous 
peoples can object and raise a case. These are taken very seriously, and they don’t 
report to anyone except the Board of Directors. There are ways of getting back and 
saying, “we don’t agree with that decision.”  

• Highlighted that there are processes next to this policy that are important to take into 
account, that give avenues for Indigenous peoples and other affected peoples, but 
specifically Indigenous peoples in terms of raising concerns in the participation 
process and finally, if the decision goes wrong and there is damage, in the follow up 
process, on which some of his colleagues have spent a lot of time in the last couple 
of years working. 

 
COFFEE BREAK 
 
Steen Jorgensen 
• Asked Navin Rai to start by saying what the topics are and then hearing from 

Indigenous peoples in terms of their preparation, towards keeping a list of topics and 
ensuring coverage of all of them by close of session.  

 
Navin Rai 
• Gave a quick recap: The Bank has been carrying out consultations in the process of 

revision since 1998, and the last round on the draft operational policy and Bank 
procedures was carried over a seven month period and this report will refer to the last 
consultations. Most participants received the summary of consultations in Round 
Table folders, which is also posted on the web, a six-page document indicating a 
number of issues that were raised around the globe over a seven month period. 
Some Indigenous peoples shared privately that the summary captured most of the 
issues that were raised, but will just list the seven topics or themes that need to be 
looked at, which are also a focus of the Bank’s technical team: 
1) Customary land rights or customary rights on natural resources. 
2) Identification of Indigenous peoples for applying the Bank policy, especially the 

issue of self-identification being the key criterion, on which WB heard from 
external stakeholders.  

3) The right to free, prior and informed consent, repeatedly raised during the 
consultations, 

4) Involuntary resettlement, how to avoid it. 
5) Application of the Bank policy to urban Indigenous Peoples. 
6) Social analysis, social assessment, Indigenous peoples plan, more on the actual 

application of the policy. 
7) Gender: a lot of criticism of the draft as not having specific reference to gender.  

• The technical team, on the last three points mentioned (the application of the policy to 
urban Indigenous peoples; the issue of social analysis, social assessment, 
Indigenous peoples plan; and the lack of gender sensitivity) is trying very hard to find 
the language to address many of these concerns.  

• This is not referring to social assessment fully, because social assessment has many 
connotations but social analysis or some form of assessment, preparation of 
Indigenous peoples plan.  

• Stated WB has especially requested some gender experts to help find the language 
to address this and believed this can adequately be addressed. The concerns of 
Indigenous peoples, especially women, were that while the Bank is saying that it 
respects the culture and traditions of Indigenous peoples, what to do with gender 
inequalities if they exist.  Stated it is known anthropologically that indigenous 
societies are very much egalitarian. They don’t have such a wide gap in the issue of 
gender, but nonetheless gender inequality does exist. So, how does the Bank 
address that?  

• WB is trying to find the language to give women strong voice in consultations, not just 
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men, indigenous man or indigenous person, but indigenous women specifically, so 
that they have a strong say in how the benefit can be tailored that is more partial, 
also, to women.  

• So, these three points probably are areas that won’t need to be discussed because it 
is believed WB will be able to find language to address the concerns. 

• The other four are areas where all know that there are outstanding issues and where 
the Bank technical team still sees the problem: 

 QF: On the customary land rights and natural resources issue, the WB will review the 
language of the draft OP 4.10 and make it consistent with that of the OD and that 
much WB said the previous day, especially on Paragraph 15C that Devasish Roy 
pointed out. WB is also exploring different non-policy avenues which is the topic to be 
discussed in the afternoon. How these issues can be addressed by the Bank?  

 QF: The Bank can and has done a lot on the land issue, in spite of not being explicit 
in the policy. WB still sees that it has difficulty and its small technical team is not in a 
position to say to the Board that the policy recognizes customary rights of Indigenous 
peoples or their rights to natural resources.  Having said that, to really “kill a dead 
horse,” WB will bring it to the attention of the Board. That will be one issue that will be 
raised to the Board. 

• On the issue of identification, stated that the WB really understands the importance of 
self- identification as a criterion. It is a critical criterion for the identification, and in the 
draft policy, are looking for language that will reflect that importance. Right now in the 
draft, this is listed as the fourth criterion. May be one of the things that can easily be 
done is rearranging, reorganizing that. But to give self-identification as a sole 
criterion, again, as a small technical team, they are not in a position to recommend 
that. The reason why is because they believe that self-identification as a sole criterion 
could bring very big operational difficulties. Cited some examples:  

 In India there are ninety million or one third of indigenous, tribal peoples. In Indian 
legal framework, they are recognized as tribal, Scheduled tribes. And there are 
130 million Scheduled castes, as they are called. They are also very vulnerable, 
poorer in some way. They have very little access to natural resources. In WB’s 
consultations and in their discussion with the government, they also asked to be 
identified as one. So, you can see that there are really operational difficulties 
there.  

 Since many have referred to the definition of the identification of Indigenous 
peoples in ILO, ILO is not saying that self-identification is the sole criterion. Read 
it out: “self-identification as indigenous or tribal should be regarded as a 
fundamental criterion for determining the groups to which the provisions of this 
convention will apply”. So, the technical team is not in a position to determine that 
this will be the sole criterion. WB is finding ways to give self-identification 
importance in the criteria. 

• On the third point, the right of free, prior and informed consent, WB believes the draft 
operational policy 4.10 has raised the standards in this area. The draft, as it reads 
now, gives voice to Indigenous peoples without making it “consent,” without making it 
a veto level. Maybe the language is not clear, but in the draft OP, many times WB 
says that Indigenous peoples have to be consulted, that their voice has to be heard. If 
they have any concerns about it, the government has to take that into account and 
the Bank will make a judgment on that. So, if there is a project proposed and 
indigenous groups to whom the policy applies object to that and the government 
doesn’t come back with a satisfactory, adequate provision to address their concern, 
the Bank can say “no” to the project. The draft gives voice to people and WB is again 
searching for language to strengthen that, but the technical team is not in a position 
to say that the policy should give Indigenous peoples the right to veto, the right to say 
“no” exclusively. 

• Finally, called on Maninder Gill to respond on involuntary resettlement. 
 
Maninder Gill 
• Before responding, he stated he would quickly like to build on the last point Navin Rai 

made. 
• On free, prior and informed consent, given that it conflicts with the provision of 

eminent domain in all national legal frameworks, he believed that the draft goes the 
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furthest possible in this respect.  
• Drew attention to Paragraph 9 of the OP which is about consultation and 

participation, which explains how now it’s a requirement to ensure meaningful 
consultation conducted by the borrower with the indigenous groups likely to be 
affected by the project. It explains some of the features of meaningful consultations 
and then, at the end of the paragraph, it says “the borrower considers the views and 
preferences of Indigenous peoples in deciding whether to proceed with the project”. 
That’s something which was missing in OD 4.20 and it’s an important difference. It 
requires the borrowers to take stock of the results of the consultations, to consider 
whether to proceed with the project, and what additional measures, including the 
modification of the project design, are required to address adverse impacts.  

• Added that perhaps more importantly, in the Bank Procedures Paragraph 4, which 
are incumbent on Bank staff to be carefully followed during project processing, the 
last sentence reads: “…the borrower and the Bank take into account the result of 
these consultations when deciding whether to proceed with project processing.”  

• So, basically, meaningful consultations are a requirement of the policy and the policy 
explains what constitutes meaningful consultations. The borrower and the Bank are 
required to take into account the results.  

• In effect, if Indigenous peoples during the consultations are saying that the project is 
not beneficial to them, if they are opposed to the project, then this has to be readily 
and explicitly recognized by the borrower and the Bank while taking account of what 
has happened so far. Unless there are very pressing reasons to still go ahead with 
the project, the Bank would certainly find it very difficult to go ahead with the project.  

• Because of the eminent domain principles which are almost universal, the WB could 
not really explicitly include FPIC in the policy. This goes, in his opinion, as far as 
possible but falling short of free, prior, informed consent. 

 QF: On resettlement, the WB view is that, first of all, it may not even be advisable or 
in the benefit of Indigenous peoples to completely prohibit involuntary resettlement. 
To explain that, if you see Bank’s policy on involuntary resettlement, it’s not only 
physical relocation of people to distant locations, far away from their homeland. The 
policy covers even small land acquisition, even a minor relocation over a few meters 
or a few kilometers, physical relocation over long distances and restrictions of access 
to some natural resources for conservation purposes or for more sustainable 
development of natural resources. Now, clearly, it’s not desirable to have situations 
where, because the road is going through an Indigenous peoples territory and might 
displace a few houses by a few hundred yards, to say no, this is not possible 
because the policy clearly prohibits resettlement of Indigenous peoples. This in effect, 
would actually deny Indigenous peoples access to development on their own terms 
which is clearly not desirable. So, a blanket provision does not serve anyone’s 
purpose and we could have a discussion on that. 

• Secondly, on the previous point made about the conflict with eminent domain, if the 
WB says no relocation or resettlement of Indigenous peoples, we are in conflict with 
eminent domain. 

• In addition, it introduces inequities with other vulnerable and other land based groups. 
There can be communities and groups who are almost equally based on land in 
terms of subsistence and livelihoods and may not be indigenous groups. So, to have 
in the same policy a different treatment for Indigenous peoples and for people who 
could be equally vulnerable, almost equally attached to land and natural resources 
would again introduce some clear inequities. 

• Given this background, what WB tried to introduce in both the resettlement policy and 
the Indigenous peoples policy, is strong provisions to ensure that any resettlement 
that is carried out under a Bank financed project is on the terms of the indigenous 
groups themselves, that it is based on their preferences, their needs, their desires. 
He offered to very briefly summarize the key provisions in the policy which address 
this. You can look at both, the resettlement policy and the Indigenous peoples policy, 
which have very strong provisions for meaningful consultations and informed 
participation throughout project planning, design, implementation and monitoring.  

• The borrower is required to closely involve affected people throughout the process of 
planning and implementation. The resettlement policy cautions that the resettlement 
of Indigenous Peoples is more harmful for the affected groups than for non-
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indigenous groups. There is a special paragraph that says this can be a very complex 
issue for the Bank and the borrower needs to ensure that resettlement is carried out 
only when absolutely necessary and where there are no mechanisms to avoid it or to 
absolutely minimize it. Then, the same paragraph says that if it is resettlement is 
completely unavoidable, and the peoples’ livelihoods are land based, then a strong 
preference needs to be given to land-based resettlement which means people should 
be given alternative land of their choice. And resettlement measures which are 
offered to affected people should be consistent with their cultural preferences. So, if 
indigenous groups say you are taking away our land and you are offering us cash or 
jobs which we do not want, then the assumption in the policy is that that is something 
which will not be acceptable and that can be challenged. So, according to us that is a 
fairly strong provision to promote resettlement on Indigenous peoples’ own terms. 

 QF: Finally, on the provision that just pointed out in the Indigenous peoples policy, if 
people are completely opposed to resettlement from their ancestral territories which 
can be a perfectly legitimate reason to be opposed to the project, then under the 
Indigenous Peoples’ policy, the Bank is required to take into account the strong 
opposition and there is a formal stage in the WB’s own internal processing when it is 
required to take stock of peoples’ opposition and then decide whether to proceed with 
the project. Given the current political environment, social awareness and the working 
environment we have, it’s very hard to foresee a situation where indigenous groups 
are opposed to resettlement and the Bank would say, it doesn’t matter, let’s go ahead 
with the project. To support that, the Bank projects over the last five to eight years will 
probably not reflect a single example of such a case.  

• In the current set up, it is not possible to really design and implement projects that 
local indigenous populations are opposed to. So, in effect, these provisions are 
already being followed in the way the WB does business. What the WB has done in 
the current policy documents is to formalize them and to require those as explicit 
steps in the way projects are processed in the Bank. 

 
Joji Cariño 
• ...Made some preface remarks before I proceeding to substantive remarks.  
• The previous day we began our meeting by evaluating the meanings of silence in the 

diverse ways of communication. So she prefaced her remarks by expressing some 
thoughts and feelings which can often go unsaid and thus uncommunicated.  

• First, to express her appreciation of the Round Table, particularly the candor and 
frank exchange between the Bank staff and Indigenous peoples on some quite 
difficult and complex issues underlying sometimes conflicting positions. I am learning 
more about the Bank, certainly more about its own complexity and diversity. I would 
also like to value the efforts and the good job in capturing of the external stakeholder 
views that was presented in regard to the external consultations. I think it captures it 
well, even if we feel that some of our views are not yet reflected in the draft policy.  

• With those introductory remarks, she proposed to address one of the big issues 
discussed, which is the free, prior, informed consent, and also how it touches on 
involuntary resettlement. 

• First of all, considers it unhelpful and that it inflames the conflict to characterize free 
and prior, informed consent as the right to veto, because this is just really to scare 
governments and to bolster their opposition to that right. In the discussion in Geneva 
on Indigenous peoples and extractive industries, legal opinion was offered by UN 
Expert Mr. Alfonso Martinez, who is now the chair of the UN Working Group on 
Indigenous Populations, that in international law there is no such thing as the right to 
veto. Legal texts do not contain the right to veto and when corporations or 
governments keep raising the right to veto when we are talking about free and prior, 
informed consent, usually it is to avoid a more concrete discussion. He did say that 
there is a right to say “no” and it is clear. You cannot force people to do anything that 
they really don’t want to do. Maybe we should be more discussing free, prior, 
informed consent including the right to say “no”, just so we can get a better 
atmosphere of confidence for discussion.  

• Similarly, it’s not helpful that when we raise the issue of self-identification, we call this 
the sole criterion. We have always said that it is a fundamental criterion, not the sole 
criterion. But we do say that many attempts to define us have usually been 
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exclusionary.  
• Likewise, when we say that we want free and prior, informed consent in relation to 

involuntary resettlement, again, Indigenous peoples have never said that this is a 
blanket provision. In fact, we have said without the free and prior, informed consent of 
Indigenous Peoples. There actually are real instances where there has been 
resettlement where it might have been possible to come to an agreement. Certainly, 
when we are talking about involuntary resettlement we are not talking of the very few 
houses, or the very few meters that you have to move when the road comes near 
your community. We are talking of the much greater, serious problems, for example, 
real relocation of communities outside their ancestral lands. 

• Having said that, she addressed some of the issues regarding free and prior, 
informed consent. In international negotiations, for example, the Convention on 
Biological Diversity, including the OP 4.10, there is already acceptance of informed 
consent for the use of indigenous knowledge. However, there is strong resistance, 
both in the CBD but also in the present policy over free and prior, informed consent to 
developments on Indigenous peoples’ lands. And it is clearly connected to the 
recognition of Indigenous peoples’ land and resources.  

• On the issue of eminent domain, it is clear that the exercise of eminent domain is 
actually not an absolute. You cannot exercise eminent domain in an absolute way. If 
we study international law, there are many other factors that are taken into account in 
the exercise of eminent domain, property law and a whole range of other things, 
including the rights of Indigenous peoples over their lands and territories. If we look at 
how countries exercise eminent domain, in countries where there is law recognizing 
Indigenous peoples rights, there are clearly conditions and limitations that are put on 
the exercise of eminent domain. So, we really cannot say that eminent domain is an 
absolute and universal concept. It may be there, but the exercise of that has many 
conditions and limitations, including the recognition of the rights of Indigenous 
peoples to land, territories and resources.  

• Probably some may or may not be aware of the Report of the World Commission on 
Dams (WCD). Stated she served as a commissioner on the WCD and there are two 
recommendations that come from the WCD, that are attached to the papers that the 
Round Table participants received, where presently there are difficulties with the WB 
and the Bank has already made public its position on this: one of them is the non-
acceptance of free and prior, informed consent; and the others are the pervading 
differences over involuntary resettlement.  

• First, on the difficulty of operationalizing free and prior, informed consent. The first 
hurdle really is accepting whether Indigenous peoples really have the right to self-
determination and the right to say “no”, since, of course, if that’s not accepted you 
don’t even move as far as operationalization. However, for those who say, let us take 
the right of free and prior, informed consent, nevertheless it is something that is not 
impossible to operationalize. Here we really need to refer to concrete research and 
actual experiences to see if free and prior, informed consent is impossible to 
operationalize. Because developers, even including dam developers and 
governments who accept the higher standard of informed consent, we can find a 
number of examples where in fact this has been possible. The most recent one, of 
course, is the agreement of the Cree People and the Hydro Quebec on building of 
new dams. Of course even with indigenous communities it is still controversial but, 
there was a signed agreement.  

• Stated she can cite other examples and there is increasing research and concrete 
evidence on how this is exercised, for example, in relation to mining in Australia, and 
the experience of the Philippines where it is part of the law, though there are still 
difficulties in implementation. So, it is not impossible to operationalize and if it can be 
accepted with regard to Indigenous peoples’ knowledge, surely the difficulties and the 
complexity in operationalizing it for land and resources can also be addressed. In 
fact, it may be a little bit more complicated in relation to knowledge and intellectual 
property rights.  

• Indicated the bigger value of free, prior and informed consent, that can open up the 
discussion: one, clearly for protecting the rights and interests of Indigenous Peoples; 
but also for its broader implications on social policy.  

 Q: What is the government, or the WB for that matter to do when it cannot gain social 
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acceptance and what is it to do when an indigenous community does not wish to be 
incorporated or assimilated into a particular development but wishes to preserve a 
different way of life, subsistence, other types of values, and that is the basis for our 
non-consent?  

• Societies really have to give thought to when a community says “no”. They are 
ascertaining Indigenous peoples’ right to be different and to continue in our way of 
life. That statement “no” is not only expressing cultural values but also traditional 
knowledge. Knowledge that if Indigenous peoples give up or be incorporated in this 
development, it could likely mean the demise or the destruction of a particular way of 
life of a particular people. There are types of developments that can combine both, 
but there are also those who really choose that.  

• We often talk about traditional knowledge, but here is an expression where 
Indigenous peoples are saying they value diversity. Diversity is necessary for the 
health of both, society and the natural environment and this is expressed by saying 
“no” to this particular development in which case society has to make a decision, a 
judgment when “no” means “no” and has to be accept it as such because that is the 
expression of particular society that is affected by the development project.  

• Therefore, it is difficult to look at free and prior, informed consent only in a very 
narrow way, but must see its meaning and contribution in a bigger set up when 
Indigenous peoples are asserting different ways of economic living, different 
approaches to development and different ways of defining how we ourselves want 
our own development.  

 Q: Put these points up for discussion, following a quite frank exchange. 
 
Maninder Gill 
• Agreed with the point about FPIC being different from the right to veto, but stated 

there is a very fine point differentiating the two.  
• Fully agreed that we should not use this language “right to veto” because it has a 

negative connotation and it puts people off. But, non-consent is saying “no” and if you 
say that based on that “lack of consent,” projects should not proceed in a particular 
direction, then what it hopefully implies is that you can stop a project. So, there is a 
very fine line distinguishing the two.  

• The way WB has always understood WCD recommendations as Mr. Kader Asmal 
clearly pointed out, the intention is for these not to be binding on anyone, or it would 
defeat the whole purpose of the broad-based, multi-stakeholder dialogue. WB wants 
this used as a point departure for people who think differently and to see how much 
innovation and change they can bring into the way dams are designed in future.  

• WB is making very sincere efforts in the dams and development project and initiating 
a number of studies and collaborative efforts with other stakeholders to see how to 
pursue the recommendations of the WCD without presenting them as a straight 
jacket; otherwise, it will be a self-defeating exercise and people would be equally 
turned off by the WCD recommendations which are very valuable. It should be tried 
and experimented based on people’s willingness and on what is possible in a 
particular context.  

• Absolutely right that eminent domain is moderated by other laws and other rights. 
Since WB has to design a policy which covers 180 or 185 borrower members, it is 
aware that there must be countries which go further than content of WB policy and 
WB would like to build on and disseminate those examples, so that more borrowers 
incorporate such provisions in their laws. However, it is difficult for WB, just because 
five or ten countries have more progressive and innovative laws and regulations, to 
prepare a policy which is applicable to all 190 countries and captures those 
provisions.  This is a policy which sets the base, is uniform.  

• Stated he and his legal colleagues will share more on WB’s legal review. But in 
preparing projects and WB must look at national legal frameworks, WB expects 
borrowers with stronger provisions to respect that in designing projects and to 
moderate the eminent domain principle with those other equally important or, more 
important principles, as they design projects. 

 
Charles Di Leva 
• In view of the case line in this area, such as Awas Tingni and the Hydro-Quebec case 

 55



Independent Report on the Round Table Discussion on the Revision of the  
World Bank’s Indigenous Peoples Policy: Washington, D.C., 17-18 October 2002 

just mentioned, it’s obvious that this is an evolving area. In light of Steen Jorgensen’s 
comment before, this could be a very interesting area for WB to do some sort of 
annual review of the policy. to explore, eg., the change in Nicaragua and whether that 
has implications for the evolution for the policy {emphasis added} 

• Indicated that countries have different approaches to eminent domain, and this policy 
is meant to be a floor; can’t have a hundred plus different floors to build a policy. 
Even neighboring countries can have different approaches to eminent domain, much 
of it based on treaties, with different permutations as to these rights.  But considered 
the information that can be shared as to these changes and how it can affect project 
design is a fruitful area and consistent with the suggestion made.  

 
Navin Rai 
• QF: Parallel to the policy revision conversion process, the Bank is also involved in the 

preparation of a handbook that details many of these issues. It is not mandatory in 
the sense of a policy, but will have all the details of how to ensure the voice of 
Indigenous peoples, among other things, including, for example, how WB will give 
more importance to self-identification in the operational sense. Many of the present 
discussions WB will look at as part of its handbook in preparation. 

 
Steven Tullberg 
• Joji Cariño has clarified that the issue is not a policy that would prohibit resettlement, 

but whether the policy would require prior and informed consent. Indigenous peoples 
are fully capable of deciding themselves whether relocation of some or all of their 
people is in their own best interest. Not to recognize that principle is discriminatory. 
This has to do with overcoming a long history of discriminatory state practice that 
routinely determined, in the name of what is in the best interest of Indigenous 
peoples, various policies and practices that were extraordinarily destructive to 
Indigenous peoples.  

• In addition to the authorities that Joji Cariño mentioned, the Inter-American 
Development Bank’s policy incorporates the element of consent when it comes to 
resettlement. 

 Q: Regarding the question how do the Bank’s policies relate to the situation when an 
indigenous people is a neighbor to another vulnerable population and where the 
Bank, as a matter of its own internal evaluation, decides that it’s necessary to respect 
the rights of Indigenous peoples, creating apparent inequities with the neighboring 
population, the solution is, when a neighboring population may be entitled to the 
same or similar rights, to recognize the rights of the vulnerable neighboring 
population, not to downgrade the rights of the indigenous population.  

 Q: Let’s raise the floor here and not hold down the standards that apply to Indigenous 
peoples. To hold down or repress the rights of Indigenous peoples in order to create 
some kind of equity with another population that is being victimized would be simply 
another policy of discrimination. 

 
Maninder Gill 
• The point about neighboring population being affected is an easy one to resolve. In a 

particular project context, if there are Indigenous peoples and vulnerable people next 
to them, obviously the WB would offer the same rights and the same entitlements to 
all. But it is difficult to say in the policy that certain rights in resettlement of 
populations will only be available to indigenous groups and not to others. So the 
challenge is at the policy level, not in a given project context. There could be projects 
with no Indigenous peoples, but as Navin Rai said, scheduled castes in India or very 
poor people, with close attachment to where they are, even in urban settings or a 
variety of situations. It’s very difficult to have a policy that denies the same rights to 
other groups for not belonging to certain category, and to address this at the policy 
level. 

• WB thought through this issue for months and this was one of the residual, 
unresolved issues in the resettlement policy, so WB decided to clearly articulate this 
issue and present it to its Board of Directors, as well as the issue of free and prior, 
informed consent. There was an endorsement for ensuring that there is voice and 
that if people are saying “no” that is clearly reflected in WB’s decision-making 
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process, but not endorsing any policy provisions for these rights, recognizing that 
there could be projects and countries that could go beyond this and put in place 
stronger mechanisms than those provided in the policy. 

• QF: Similarly, WB is challenged by how to promote concepts like meaningful 
consultation or voice would work in actual practice. It is easy to say in a policy to 
have meaningful consultations, but they are extremely challenging and difficult to do. 
The type of information presented to people is not controlled by the people. One 
could typically paint a very rosy picture of the project, downplay the risks and have 
people favouring the project more than they should be. That’s not meaningful 
consultation. In this discussion, we need to collaborate much more on how these 
concepts are actually played out on the ground, at the level of implementation, which 
has been an area of major deficiency. The greater challenge, given respective 
background, professions, and positions, is to engage at the grassroots level to make 
some sense out of these words.  

 QF: Made a plea to discuss some concrete mechanisms on how Indigenous peoples, 
through their constituents, work at the grassroots level and how WB staff and 
borrowers and their teams at the grassroots level, can agree on some mechanisms to 
collaborate to see how these things will actually work out as planned, learn lessons, 
and to collaborate at that level where it really matters to the indigenous groups. 

 
Devasish Roy 
• To fine-tune into some specific matters, without getting away from the subject, it 

comes down to one thing: how to improve and strengthen the policy. It’s a question of 
space. That space has to be open by the Bank. It is not just the Board of Governors 
and the shareholders. It starts with the Management and the legal colleagues at the 
Bank. That space surely could be far, far larger. It doesn’t matter how many 
examples we bring in: the Inter-American Bank (Steven Tullberg), the European 
Commission, and other multilateral agencies have a more progressive policy. 
Sometimes it’s difficult to escape the conclusion that the limitation of space is not just 
coming from the governors. It’s sometimes coming from here. If the screening has 
started here, we can’t expect that by the time it gets to the Board of Governors they 
will give Indigenous peoples much more. With all due respect to the Bank colleagues, 
it’s a matter of how they interpret the mandate.  

• WB says that this is not weaker on indigenous rights but Indigenous peoples are not 
convinced: why? Comparing the developments within the WB on a parallel basis with 
developments elsewhere regarding Indigenous peoples rights, the record isn’t very 
impressive. In 1982, the WB had OMS 2.34 parallel to the formation of the UN 
Working Group on Indigenous Populations, which later became OD 4.20 in 1991. 
Was that a development? Indigenous peoples clearly do not think so. People have 
said that OD 4.20 in many, many important respects is weaker on Indigenous 
peoples rights that OMS 2.34 was in 1982. And there is the same scenario in 2001 
when OP/BP draft came in. It’s weaker from the OD 4.20. Indigenous peoples are 
challenging the WB to explain that it is not weaker and Indigenous peoples are still 
not convinced. Recognised it’s a challenging task for the Management and legal 
colleagues there, and didn’t envy their job.  

• Regarding what one of the Bank colleagues said, that why don’t Indigenous peoples 
go through the door to the Governors. Why try to throw things through the window 
here? It’s also the format. The Bank has told the Management, here is OD 4.20 along 
with the others, convert this into OP/BP and a sourcebook on good practices, the so-
called advisory and non-mandatory part, and the others being, supposedly, 
mandatory. Disagreed; must necessarily put all these as mandatory even in the OP.  

• Signaled part two of OP, paragraph 20. These are conditional upon the borrower’s 
request, the Country Assistance Strategy of the Bank, etc.  So, it’s a very, very 
difficult fit. Therefore, one of the challenges is to tell the Governors that Indigenous 
peoples’ policy stands out from the rest, that none of the others directly deal with 
human beings, apart from the involuntary resettlement policy. It’s not easy to 
transform OD 4.20 into OP/BP; that needs to be thought about with the best will.  

• Mentioned “going through the door and going through the window”. Indigenous 
peoples can’t go through the door; are not members of the Bank and have to go 
through the window here. Indigenous peoples are hoping that the window is not 
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small, the opportunity is not small. Otherwise, do we take the clock back? Go on for 
another ten years to discuss this OP/BP 4.10? If they could convert the door into a 
French window at least we can see what’s inside, even if you can’t go inside.  

• The charter of the Bank forbids political activity. It’s not political activity just because 
something happens to be in a covenant called International Covenant on Civil and 
Political Rights. That’s what he refers to as space. If you create the space within, then 
you can see that Article 27 is not necessarily talking about political activities. It’s not 
just economic, civil and political rights. The International Covenant on Economic, 
Social and Cultural Rights also contains many provisions on land and other resource 
rights which have been ratified by almost as many governments as the ICCPR.  

• Regarding binding and non-binding things, many WB member countries ratified ILO 
Convention 169, and would not have a problem in putting in many of the things that 
Indigenous peoples have been demanding.  

• If you look at international law, international human rights law and customary 
international law, we have heard about the dynamic, evolving concept of international 
law and that even in eminent domain, the state is one among many other partners.  

• In common law jurisdictions you can have a series of rights over land. Many parties 
can have rights over land. You don’t own the land, you own an interest on the right to 
the land and that includes the states. You have legislation in the Philippines 
recognizing self-determination, ancestral domain. There is legislation in India, a 
constitutional provision that says even the central legislature cannot pass a law 
contrary to the customary rights of the Mizo people. So, that is expanding and let us 
look at it from a broader and wider perspective.  

 Q: The space has to be there, and he believed WB can accommodate much more. 
 
Navin Rai 
• In reference to other agencies having more progressive Indigenous peoples policy, 

which was just mentioned, this is one topic that does not need to be debated because 
the facts are out there. Maybe we are reading the facts differently; ran down quickly. 

• In the case of multilateral development banks, the Asian Development Bank (ADB) 
has a policy on Indigenous peoples. This policy came about in 1998 and was very 
much based on the OD 4.20 with one big exception: that it will use the national 
legislation as the framework. So, going back to OED recommendations that WB 
identify indigenous and tribal people with reference to domestic legislation, is what 
the ADB acutally doing. They will apply the policy only when countries in the region 
apply that. That has limited the application of the policy in countries which are under 
the ADB. Inter-American Development Bank (IADB) has provisions under poverty 
reduction strategy but doesn’t have a specific policy. Would disagree to say that the 
IADB has a progressive policy on Indigenous peoples. 

• In the case of ILO Convention 169, several countries have not ratified that and we 
discussed the status there. There are many countries, especially in Asia, in Africa 
and others where WB cannot apply [the policy]. UNDP has a draft policy on 
Indigenous peoples this year, as a guidance to staff. But lawyers know what it means: 
basically the UNDP policy is not binding on the countries they work in, which is very 
different from the WB policy. 

• Devasish Roy also mentioned that DANIDA has a very progressive policy. Cited three 
famous Danes in the room: Ida Nicolaisen, representing the government of DANIDA 
in the Permanent Forum; Steen Jorgensen...Made a clarification: the case of DANIDA 
or the Danish policy is applicable in bilateral assistance and in countries where 
DANIDA is working.  So, Denmark has the privilege to design, to tailor the policy in a 
very specific way. They work in 20-30 countries. But they don’t have to work in China, 
India, Brazil or some such countries. Denmark has a most progressive policy which is 
good, even at home, they have a most progressive policy. But we still have to 
remember the complexity of the Bank policy which is a global policy.  

• The complexity, dynamics and implications are much bigger with the WB: we are 
talking about 183 countries and that’s the distinction to remember.  

 
Salman Salman 
• Stated the need to touch on Article 27 of the ICCPR which had been brought up a 

number of times: “ in those states in which ethnic, religious or linguistic minorities 
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exist, persons belonging to such minorities shall not be denied the right, in community 
with the other members of the group, to enjoy their own culture, to profess and 
practice their own religion or to use their own language”. Stated that the first 
paragraph of the current OD or the first paragraph of the draft OP go far beyond this 
paragraph.  

 QF: Said the broad objective of the policy is to ensure that the development process 
fosters full respect for the dignity, human rights and culture of Indigenous peoples. 
Considered that this paragraph goes far beyond that and he didn’t understand why 
Article 27 had been brought up so many times.  

 
Antonio Jacanamijoy 

 QF: Expressed some concerns regarding operational policies in response to previous 
day’s speakers, almost all of which were satisfied, but point 16 still worried him. The 
concern on cultural resources was not attended to. Insisted on this because as Joji 
Cariño said, it is too open here in order to start preparing projects on the basis of the 
traditional knowledge of Indigenous peoples. Gave an example of a program of the 
United Nations that is called trading, commercialization or marketing of biodiversity. 
They are starting to market not only the products of biodiversity, but other products 
that deal with the spirituality of Indigenous peoples. There remained from the 
previous day a big doubt regarding this subject and after hearing everybody speak, 
he had not heard how WB are going to solve this problem and what text it would 
propose. 

 
 
Charles Di Leva 
• Recalled that the previous day he said that if Indigenous peoples had some 

suggestions regarding this paragraph, he could include them in WB’s position 
regarding this paragraph, but now we have heard that this paragraph represents the 
position found in the Convention on Biological Diversity.  

 QF: Believe it is important that if Indigenous peoples want to open the door to talk to 
WB, Indigenous peoples need to make suggestions on all of the paragraphs on which 
Indigenous peoples have comments. We know that just as with any written draft, all 
these policies could be possibly improved and it is important that Indigenous peoples 
take this opportunity to give WB their suggestions. This is the reason for this Round 
Table, and we can talk immediately if Indigenous peoples have suggestions or WB 
can take Indigenous peoples suggestions later on. 

 
Navin Rai  
• Stated he was trying to understand because he had the sense the previous day that 

this paragraph is very strong and comes close to recognizing the right to say “no”; 
that this was one paragraph where Bank policy requires that such groups agree to 
and derive benefits, but as Charles Di Leva was explaining, the paragraph can be 
looked into.  

 QF: Shared as information, the intellectual property rights specialists are also looking 
into it and this is one area where WB can get Indigenous peoples’ help.  

 QF: As Charles di Leva said, WB very much recognizes cultural resources as an area 
where Indigenous peoples have the strongest right, and reiterated that this is one that 
really recognizes the right to say “no” here.  

 
William Olenasha 
• Stated that the reason why Article 27 of the ICCPR was a very big issue is because 

the Bank was saying that it does not take ILO Convention 169 as an authoritative 
source of international human rights law when it comes to Indigenous peoples; then 
the argument from Indigenous peoples was, even if ILO Convention 169 is not taken 
as very authoritative, we still have other conventions that do mention the rights of 
Indigenous peoples and on that matter, Article 27 of the ICCPR mentioned.  

• He was very happy to hear from his colleague that the WB has actually gone a step 
further to strengthen the rights provided in Article 27, i.e. actually the Bank has 
applied Article 27 of ICCPR not withstanding the fact that the covenant has political or 
civil undertones that the Bank’s Articles don’t allow.  
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• On eminent domain, one, the doctrine of eminent domain is not an absolute doctrine. 
It does not apply equally to every country. In the US now, under the Fifth 
Amendment, it can only apply for a legitimate, as opposed to an incidental, public 
interest, whatever public interest means. In India there is very rich constitutional 
provision that where eminent domain is exercised there must always be prompt and 
fair compensation. We are not talking about the old eminent domain where the queen 
and the king having the right to go and use the property of their subjects without 
consent or compensation. That is not the kind of eminent domain that we are talking 
about nowadays.  

 Q: So, asked why the Bank still sticks to that traditional understanding of eminent 
domain.  

• In any case, it is not an absolute principle of law, rather it’s an exception to the 
recognized principle of law to the right to private or collective property. That is the 
principle. Eminent domain is an exception.  

 Q: Asked why would the Bank use the exception and not the principle.  
• Questioned the applicability of the doctrine because he assumed that the WB is using 

it as a principle of law recognized by civilized nations which is among the sources of 
international law, but if that is true, we understand that general principles of law 
constitute a reserve store of legal principles upon which international tribunals may 
draw when there are no rules or treaties or customary law applicable. This is very 
important. A tribunal articulating an international law matter can only use principles of 
law if there is no treaty or, if there are no customary rules of international law.  

• Normally, in such instances, courts turn to common principles of law found in 
municipal legal systems insofar as they are capable of application to relations 
between states in order to fill an existing gap in international law.  

 Q: Asked why the WB would want to use this principle of law as a source, when 
indeed there is very rich treaty law and customary international law when it comes to 
the right to property.  

 Q: In any case, the WB is not a tribunal. It cannot use the general principles of law, 
because they can only be used when there is a dispute relating to states. You cannot 
use it if there is no dispute. Asked for an explanation from the Bank’s colleagues. 

 
Salman Salman 
• Felt the need to clarify himself again about where WB stands on issue of 

conventions, treaties and declarations, as mentioned the previous day. It’s not that 
the WB rejects whatever is there. The point is that those treaties and conventions are 
binding on the parties that have signed and ratified them. They are not binding on a 
third party, except with their consent. The point is, the Bank is not a party to those 
treaties or conventions. This does not mean that it ignores them. It looks into them in 
all of its policies. 

• Actually, in some of its policies it has gone beyond the treaties and conventions that 
are in force. WB’s policy on international waters goes beyond the Convention on the 
Law of Non-Navigational Uses on International Water Course. WB looks at those 
conventions and treaties and has a diversified group of countries, of members and 
then WB looks at what is the minimum that’s acceptable to all of them.  

• Article 27 is reflected in the OD and in the draft OP, not because WB is bound by the 
ICCPR, but because it looks into all those conventions and treaties, all the 
international law areas and drafts its policies accordingly.  

• Actually, in its policy, the word cultural, cultural resources and cultural compatibility is 
mentioned so many times, due to the fact that it does look into all those conventions, 
treaties and national legislation as well. 

• With regard to part two of the policy, the non-mandatory part, again, the previous day 
he stated that what is different in this draft from other drafts is that all the policies 
have a mandatory and non-mandatory part. The mandatory part requires agreement 
with the government. If the government does not want WB to help them with the land 
titling system, or with the study of the legal framework for Indigenous peoples and 
improving it, WB cannot do it alone. So, this is the mandatory part that requires 
mutual consent between the two parties and an agreement. 

• WB has tried in a number of countries to work in certain areas and was told by the 
other party, the country “no thank you, we don’t want you to work with us in this area” 
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for various reasons. So that mandatory part is in every policy. This time, the WB 
moved it to be a separate part, and that’s why it’s being highlighted more than the 
other policies. 

• In the policy on environment or resettlement or any of those policies, the same 
provisions are scattered throughout the policy.  

 
Charles Di Leva 
• On the issue of eminent domain, he believed the principle of the eminent domain had 

been well articulated.  
• However, he believed we must recognize that many states have interpreted the 

principle differently. In some states, governments take land and provide relatively little 
opportunity for the affected community to respond. In others, you find a process 
which ensures that affected people have the right to go to court to seek 
compensation when property is taken.  

• There are countries in which we operate where recently large tracts of forests have 
been taken by the government and local communities have gone to court to try to 
prevent the de-gazettement of this land and are trying to pursue judicial remedies to 
do so.  

• WB seeks to ensure in this policy is that the most open advanced form of process is 
included in the process of government action regarding land by ensuring that there is 
process by which affected people are consulted and heard and have an opportunity 
to respond. WB also seeks to ensure through legal and judicial reform processes that 
the appropriate national system has been put in place. These are issues in which we 
can try to reflect the most advanced method of dealing with these issues taking into 
account that governments have different ways of looking at these particular issues.  

• Governments generally feel that, if they are operating in the public interest to provide 
a sewage treatment plant in a local community because people are dying form 
exposure to cholera, that because a few people in that community don’t want to 
leave, the government might have to override the interests of those people. In 
general, most who work on the issues of public welfare recognize that action as a 
constitutional right of the government. Didn’t believe we want to change that kind of 
approach.  

 QF: So, if there is a way in which we could better reflect the broader concept of just 
taking, then we can try to amend the language. But in looking at the basic 
jurisprudence of taking of land through eminent domain, which takes place everyday 
whether it’s at a municipal or a federal level, WB felt at a technical level that the 
policy was appropriate. But, again, as we have said, with paragraph 16, if there is a 
technical editorial way to improve the language, that’s part of the reason why we are 
here.  

• It’s important to look at the general principles but, one can find that with WB policies, 
sometimes changing a comma can be more important than talking about large 
principles.  

 QF: WB can work on a technical level with Indigenous peoples to see whether, in 
fact, it might have missed something or can improve it. 

 
Maninder Gill 
• Submitted as a small point that when Indigenous peoples asked why the Bank’s 

policy is more premised on the principle of eminent domain and not on the right to 
individual and collective property, the WB’s resettlement policy is indeed based not 
only on the right to individual and collective property, but on the right to livelihoods.  

• At the time when the policy was issued, it was a unique policy. It went far beyond the 
eminent domain and the compensatory provisions of most countries which are based 
on the premise of restitution of losses. It assumes that if a loss is made good for, 
peoples’ income streams and livelihoods can be restored. And it was the Bank’s 
policy which challenged the notion that markets are not always efficient, so, just 
because you compensate people you cannot always assume they will be able to 
restore their livelihoods and maintain their income streams. It went far beyond the 
notions of even right to individual and collective property. And it’s only in 
implementing the philosophy of this right to livelihoods that the policy confronts some 
constraints in that it cannot go so far as saying you can’t touch property unless 
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someone gives a total consent. 
• WB was just confronted with some constraints which moderate, to some extent, how 

far it can go in implementing this right to livelihoods and it’s not the other way around. 
 
Marcial Arias 
• Stated he was contemplating to jump into the discussion, seeing as how many major 

issues had been put forth. 
• Wanted to go back to the seven issues mentioned by Navin Rai in his intervention. 
• Out of those seven, stated he would focus on four which he believed are very 

important and on which Indigenous peoples have some experience that should be 
shared with the WB officials: 

 the first one has to do with identification;  
 second, land rights;  
 third, involuntary resettlement; and  
 fourth, prior and informed consent.  

• These four issues are important, as well as their principles and elements, and he 
stated he would explain why the policy, as currently drafted, is weak, it represents a 
set back and it is ambiguous for Indigenous peoples.  

• Clarified that these are three statements that he was making: the policy is 
ambiguous, it is weak and it represents a setback if we take these four issues which 
are important for Indigenous peoples and which are not reflected in the current policy 
of the WB.  

• First of all, wanted to make a brief introduction before going into further details. 
Before this policy was developed there was some kind of ignorance or lack of 
awareness of some fundamental principles that should have been taken into account 
in the WB policy. The Bank’s major objective now is to reduce poverty; and this 
current World Bank policy vis-à-vis Indigenous peoples also seeks to reduce poverty. 
Poverty reduction, we have said clearly, covers two elements: marginalization and 
discrimination of Indigenous peoples in the fight against poverty, in poverty reduction. 
In order to reduce poverty, the World Bank should have taken into account 
Indigenous peoples policies, how these two elements were going to be reflected: i.e., 
marginalization and discrimination. And these two important principles are related to 
the four issues of identification, land rights, involuntary resettlement, and free, prior 
and informed consent.  

• As to identification, we say that the WB policy (addressing himself explicitly Navin Rai 
as a dear friend) is a worldwide policy. Therefore it should be a universal policy. 
Universal to Indigenous peoples means that it should not be exclusive but rather 
inclusive. When we define an issue we are excluding immediately. There is no kind of 
justification. When you define something you are excluding something else. This is a 
plastic cup. So, you are separating it from other things because of that principle.  

• My dear officers of the WB, Indigenous peoples have not accepted your policy 
because it is exclusionary and if we agree on this principle of the WB policy, there is 
no need to have five characteristics that marginalize many Indigenous peoples. There 
are millions, hundreds of millions according to the UN data, even though we are more 
than that. So, we are excluding certain groups. That’s why it is unacceptable.  

• Drew attention to the words he was using: unacceptable; these are strong terms. It’s 
unacceptable to define Indigenous peoples. 

• There are many political declarations and statements and international instruments 
that do not define their beneficiaries. It means that it is not necessary to define who 
Indigenous peoples are. 

• On the rights of children, there is no definition of who a child is. So, why should 
Indigenous peoples be defined?  

• Unfortunately the previous day, the lady who reported on the policy devoted 20 
minutes out of 30 to identification. So, he was asking himself what kind of problem 
she got into. In order to get out of the problem of identification therefore it is easy to 
say that Indigenous peoples identify themselves. Indigenous peoples understand 
clearly, are aware of who they are. WB’s problem is that they don’t know who 
Indigenous peoples are, but Indigenous peoples know very clearly who they are.  

• Stated that if one goes to his community, introduces Mr. Ian Johnson as an Indian, 
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his mother would say, no he is not an Indian. That’s clear to her. So, these elements 
weaken the WB policy when it defines Indigenous peoples because it’s excluding. It 
is an exclusionary policy.  

• Secondly, land rights. Many Indigenous peoples present have tried to explain land 
rights and the part that we have not discussed which was mentioned by Navin Rai the 
previous day, which is very important, it is the spiritual aspect. It is the spiritual aspect 
that is not dealt with deeply enough.  

• But the Indigenous peoples and the Kuna, territory, land is the same thing as home. 
When he speaks in Kuna, he is saying he is going home, to his territory, to his land.  

• When he asked the experts on resettlement, when you talk about your home, and 
somebody tells you tomorrow you have to move somewhere else after investing 
thousands of dollars in your home, do you think they will accept to be resettled? It is 
difficult to imagine, and the same things happens to Indigenous peoples.  

• So, even international instruments, such as ILO Convention 169 says that Indigenous 
peoples should not be resettled. That’s the principle. Indigenous peoples should not 
be resettled. Of course, there are exceptions, there are extreme situations that have 
to be taken into account, for example, civil war, but the principle should be the non-
resettlement.  

• Linking the issue of involuntary resettlement to the land rights, these are basic, 
essential rights of Indigenous peoples, who have fought for them for many years. It 
would be too long to mention all the discussions that we have held in international 
fora on land rights. For the Kuna, even to speak about land, is a setback. Many 
peoples have their own territory. Some national constitutions and some international 
laws do not recognize them. We hope that they will recognize that part of the territory 
that many Indigenous peoples possess. 

• Regarding free, prior informed consent, this principle is fundamental. It is even 
expressed in some international instruments: in ILO Convention 169 and the 
Convention on Biological Diversity, where approval is requested. Here, in the WB 
policy this principle, this decision is left to the borrower. This principle is recognized in 
some instruments, but in the policy you are giving more rights to the borrower than to 
the Indigenous peoples {emphasis added} 

• So in the policy, there are some terms that are backwards. These are things that 
Indigenous peoples have already overcome. When we talk about Indigenous peoples 
in the documents, these terms are no longer used in the declarations and in the 
statements of the UN, but they are used in the WB policy and we are talking now in 
2002. And this will be approved by the World Bank, so he wondered what the legal 
experts will say. They will say this is a setback. So WB needs to change the 
terminology when talking about Indigenous peoples. That’s why these Round Tables 
are sometimes very interesting because we are sharing with some legal experts of 
the WB and perhaps they have not had a chance to get involved in issues or areas in 
which progress has already been made in different international fora.  

• He expressed he was very happy that the indigenous team of experts present is a 
very good team. They have attended several international fora and already discussed 
these issues. And that’s why it is important for Indigenous peoples that the WB 
experts also understand clearly Indigenous peoples’ position with regard to this 
principle, and that the proposal made by his indigenous brother is very important.  

• So now Indigenous peoples need to go in, to speak with the Board of Directors and to 
point out these elements directly to them. He now understood their role. They are 
experts and have their mandate to make recommendations and the Directors are the 
ones who make decisions. So Indigenous peoples are interested in talking directly to 
them because, in the long run it must be remembered that Indigenous peoples are 
not the only stakeholders in this policy. They are not indirect beneficiaries, but direct 
beneficiaries of this policy and therefore have the legitimate right to tell the decision- 
makers directly that Indigenous peoples do not agree with this policy because this 
creates more politics and weakens Indigenous peoples’ rights, it does not protect 
them, so that they understand clearly what the situation is.   

 
Devasish Roy  
• With regard to the whole question of international human rights law being binding or 

not binding on the WB, he believed that question is secondary. We are not concerned 
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with treaties here that the WB is not a party to; we are quite aware of that. Indigenous 
peoples don’t mean the WB is bound by international human rights in the sense of 
being a party to a treaty, so that they can go to court and complain that the WB is 
violating the law.  

• No, Indigenous peoples are saying the WB is bound in the sense that it is bound to 
observe these norms and standards [in its own policies and loan operations]. And 
nobody from the WB today would do anything that is totally discriminating against 
women, for example, against children, blatantly against the environment. It’s not 
bound. It has not ratified CBD or any other related convention. And why is this so? 
Because it’s understood it’s part of international human rights law and environmental 
law.  

• Therefore, in the case of Indigenous peoples as well. What are those rights? These 
are not new rights that the Draft Declaration is now currently working on. These all 
come from that mother of main human rights instruments, which is the Universal 
Declaration of Human Rights under the UN Charter. And therefore the WB, as an 
intergovernmental body and an agency of the UN, is bound by that. The sources are 
the declarations, and what we call the judicial decisions that are pronounced, for 
example, by the Inter-American Court and international customary law, the first two 
being the most important.  

 Q: Stated his appeal is not to just think about narrow, binding instruments as treaties, 
but about international human rights law, as it stands. 

 
Navin Rai 
• Wanted to clarify one issue that he considered they don’t emphasize enough, which 

was that WB doesn’t have a definition of Indigenous peoples. What they have and, 
this draft policy has, is a process by which they identify groups to whom the policy 
applies.  

• Secondly, he thought that the criteria given here are very inclusive. The five criteria 
should include many, many people. They don’t have a criterion like ILO Convention 
169 that says: “…Indigenous peoples on account of their descent from populations 
which inhabited their country…”. WB is not talking about these kind of issues. So, 
they think that the problem lies at times in translating this process and in cases 
especially, probably in the earlier days of the OD, sometimes they were not identified. 
But he believed there should be a distinction made here as to whether the criteria are 
exclusionary, because he disagreed, or whether in practice, at times, they have not 
been included. 

• Finally, the Bank Management has said repeatedly that they have not felt that they 
have difficulty in identifying Indigenous peoples to whom the policy applies. And, in 
the case of the Management Response, going back to the OED report, it states that 
from the Management side. It is complex, so the process is that first, the domestic 
legislation is reviewed, if there is domestic legislation that identifies groups of people 
to whom the policy applies. For example, in India’s domestic legislation, there is a 
recognition of Scheduled Tribes and that’s where you begin. You don’t end there 
because there are many groups of Scheduled Tribes in India who are not 
“scheduled”. That doesn’t mean that we exclude them because they are not 
scheduled. Second, WB applies the five characteristics and third, there is always a 
technical adjustment.  

 QF: So he requested Marcial Arias to make a distinction that the Management side 
isn’t saying that they are having difficulty to identify Indigenous peoples. This has 
been an assessment of the OED that it is a difficulty, but from their side they haven’t, 
regional colleagues here who can explain it, if there is time, had this difficulty.  

LUNCH BREAK 
 
2. Afternoon session: 
 
Steen Jorgensen 

 QF: Indicated there were still some outstanding issues related to the broader issue of 
the WB and international law, and the WB and international human rights, on which 
he had talked to Ian Johnson about it, and he and Ian Johnson would recommend to 
the General Counsel that a process be put in place to begin to have this discussion. 
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But added that since he was not here they could not commit him to do something 
unless he was part of it, but that they will certainly recommend it and he could 
promise Indigenous peoples that they have a very fine legal team there and they will 
do their best to find a creative solution to this one.  

 QF: Stated he would personally like to see the debate going forward on those issues 
of human rights, which is very important to them beyond the issue of Indigenous 
peoples.  

 QF: Expressed the need to clarify further the discussion around those four themes, 
those four “animals” on which there wasn’t quite agreement.  

 
Mattias Ahren 

 On the morning discussion on the “four animals” and other things, stated that the big 
lines now were raised by Joji Cariño and others.  

• To comment on the responses of the WB, regretted to have to go back to Article 27, 
which they quoted and said was reflected in the policy. He was glad that WB lawyers 
were looking at Article 27 and quoting it because the previous day they had 
responded that it did not apply to the Bank policy. However, if that’s not so, then it 
seems to be clear that it does apply to the Bank policy and it was quoted. He would 
not comment on whether that is reflected in the policy or not, but stressed again that 
Article 27 had been interpreted without question to include the right to land, right to 
livelihood and so on, and that this is not, as Indigenous peoples have stressed many 
times, reflected in the policy, even though there may be some other language in the 
Article as such.  

 Q: On prior and informed consent, gave thanks for what he heard from a country 
member who represents the Bank who was saying that they are looking at finding a 
language to make these parts stronger in the policy and Indigenous peoples hope 
that they will manage to do that. He offered to assist in that process.  

 Q: Regarding the principle of prior and informed consent being accepted when it 
comes to traditional knowledge and cultural expressions, but not with regard to land 
and resources, pointed to an ongoing process in the UN agency WIPO dealing with 
traditional knowledge and ethnic resources and folklore, and in the documents being 
elaborated by the WIPO Committee on these issues, which include the right of prior, 
free and informed consent when it comes to ethnic resources, not only to knowledge 
but also to resources. Stated that from there the step is not too long to natural 
resources, and believed this was an area where the law is actually evolving right now. 
Hoped that this could be reflected in the Bank policy.  

 Q: On prior and informed consent, it had not been addressed that there are 
international legal sources to look at on this issue, one being the recommendation 
from the Committee on the Elimination of Racial Discrimination (CERD) and also 
some statements on this issued by the UN Committee on Economic, Social and 
Cultural Rights, but it clearly states that right as to land rights, indigenous peoples 
have the right to free, prior and informed consent when it comes to… [sic, WB 
transcripts incomplete]. Stated he would not quote the language because it would 
take too long, but urged people to look at those and reviewing the language on prior 
and informed consent in the policy paper.  

 
Joji Cariño 

 Q: Stated she wanted to flag another big animal, closely related to what Indigenous 
peoples already put forth, and that in a way, is not an issue as such. This was the 
need to understand better what for the Bank constitutes adequate safeguard policy? 
Indigenous peoples, as can be seen from their interventions, have a different 
perception and conception of what constitutes a safeguard for their welfare in terms 
of Bank projects and operations. A lot of the issues already identified and tackled are 
underpinning that, but stated the need to specifically also look at Indigenous peoples’ 
views on what constitutes adequate safeguards.  

 This key question is an outstanding issue that has not been discussed... 
 
Ida Nicolaissen  

 Q: Stated there is the whole question of how was all the information that the WB was 
collecting on Indigenous peoples being gathered, processed and, the most important 
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point, made accessible. Stated she would like to hear what information the WB has, 
how they coordinate the information from various projects and how they intend, in the 
long run, to make use of that so that they get the feedback into their own projects but 
also make it available for Indigenous peoples and for planning or coordinating in the 
other agencies.  

• Recalled that this was one of the mandates of the Permanent Forum and it was 
stressed repeatedly by Indigenous peoples during the two-week meeting and that 
was really this question of information. Did not see this clearly in this policy.  

 
Steen Jorgensen 
• Indicated there were a number of issues to discuss in more detail beyond the policy.  

 QF: Recalled there are many things that WB does with Indigenous peoples that are 
not reflected in the policy because this policy is the minimum floor, a safeguard 
against doing harm. And this was why there are many things like that that he really 
hoped to discuss.  

 QF: Short answers they have but WB would like to explore especially with Permanent 
Forum and the advice of the rest of the group how they could do more, how WB can 
systematize the collaboration.  

 QF: They have got a development gateway. Stated there were number of things that 
are in crosses, which are the core job of someone like Navin Rai, the one 
coordinating this work through his department and their regional colleagues, some of 
whom were still there. That’s very much what we would like to discuss also  

• But since the original drive of the meeting was the policy, he didn’t want to sound like 
he was trying to shift the dialogue away from the policy.  

• Wanted to make sure that all feel there is sufficient clarity on the positions at least.  
 QF: Stated he wanted to be very open and honest with Indigenous peoples, that he 

didn’t think they could reach agreement on these things. Believed WB had heard 
Indigenous peoples, they think they understand and will try and work to make the 
policy better.  

 QF: Saw there were a lot of examples that came up, a lot of lessons to be learned 
from the examples that were coming up of how some countries were able to move 
towards free, prior and informed consent, for instance.  

 QF: Stated WB needs to learn from Indigenous peoples present and disseminate to 
its staff so that staff can move beyond the floor, beyond the basic stuff that’s in there. 
So, it’s very much on their mind what WB would like to discuss when they go further.  

 
 
Rosalina Tuyuc 

 Q: Wanted to understand clearly this issue of the prior and informed consent. Stated 
she didn’t know how this was done. Was it through a report of the borrower, in this 
case the government, is it a report or how? Because she thought it would be ideal if 
the Bank would not just follow… [WB transcript interrupted, indicates “end of tape”] … 
in the phase of design.  

 Q: She believed it’s not only the question of informing the community, but that they 
should be involved from the beginning. 

 
Steen Jorgensen 

 QF: Responded that WB would not consider that meaningful consultation. Meaningful 
consultation which is written in the policy means that there is true consultation and it’s 
also part of WB staff obligation, as bankers to verify the information that is made 
available, including by visiting areas. At times it may not be possible with a very large 
programme and limited WB staff to visit all areas. In that case they often rely on 
organizations of affected peoples. Even if they cannot physically go to the area, they 
rely a lot on the information from organizations such as Indigenous peoples in terms 
of what is really going on, if something is wrong.   

 
Maninder Gill 

 QFIn the revised draft policy, meaningful consultations are to be conducted at an 
early stage, even before preparation for the project starts. He mentioned that the 
project was about to be implemented and that’s people got to know. But meaningful 
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consultations in the revised draft are supposed to be conducted before decision is 
taken on whether the Bank will get involved in the project and before even 
preparation for the project starts. And during preparation there are provisions for 
informed participation. So, just to clarify that small point.  

 
Steven Tullberg 
• Noted that it had been stated several times and, once again just now, that we are 

constructing a floor here and that in the development of Bank projects there can be 
much more creativity and we can move further forward on many of the points that 
have been addressed by the Indigenous Representatives here. That’s one perception 
of what we are constructing and he has been involved in situations in the Bank when 
that’s true where you have a very creative project team who have the support of their 
supervisors and where they are dealing with a borrower government that may not be 
too resistant, there is a possibility of being quite creative in projects.  

• But he believed that the message heard from the indigenous side of the table is that 
what we are primarily constructing here is not the floor but the ceiling. Because the 
experience of many is that when dealing with a government that is particularly 
repressive or resistant to indigenous demands, the government will point very sharply 
at the policy and will say, we will go no further than this. And they will present 
enormous pressure back on the Bank to insist that that be the ceiling as far as 
indigenous rights are permitted to advance within that particular project.  

 Q: Saw this as a very different perception here as to what we are working on, which 
presented a “small elephant” in the middle of the room to be addressed.  

 Q: Appreciated a very creative construction from Charles di Leva in the morning 
session that maybe there should be an annual review of the policy or some kind of a 
structure built in where there is a regular reassessment. As a practical matter, we 
understand that it’s very unlikely that this policy will be revisited for ten years or so in 
any substantial way, because the Bank just doesn’t ordinarily go around revising 
policies every year or two. So, we have to make sure that what we call floor or ceiling 
is at a level that we can live with for a considerable period of time. 

 
Steen Jorgensen 

 QF: First of all, under these new revisions, WB does have to go back and report to its 
Board a year after the [policy] approval, on implementation and possible problems. 
But maybe we can take that idea a little further, maybe there is some way of jointly 
assessing how well we are doing.  

• QF:..WB is saying this is absolutely the minimum standards and many know that 
these projects that go beyond and do more. And Indigenous peoples’ concerns are 
very much that this will be the limit of how far WB can go.  

 QF: There is always due diligence procedures in the Bank and those policies are just 
as binding on Bank staff like the safeguards policies. WB had Inspection Panel cases 
on some of those non-safeguard policies.  

 
Ian Johnson 
• Followed up on both comments on a very important point, the so-called adequate 

safeguards. In the history of these operational policies, WB has them on everything 
from financial analysis, procurement, technical evaluation, things like safety of dams, 
making sure that the technical standards are right, plus the ones that they are dealing 
with today and many others in the environmental domain. They started some fifteen 
years ago, and the intention was to avoid the unintended consequences of WB 
projects.  

• When the environmental movement got going in a fairly big way ten or fifteen years 
ago, there was the sense that WB projects did unintended harm. It wasn’t that there 
was an intention to damage the environment when the WB had projects, but that it 
occurred. There wasn’t an intention to harm people with projects, but the WB had to 
admit it occurred. The notion at that time was to provide a minimum standard that 
would say, under no circumstances should a project, after it’s been financed by the 
WB, make either the environment or people worse than they were before the project. 
So, it was intended as a floor. That was really the intention. WB has learned a lot 
since then.  
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• What the WB is struggling about today is, first, that these operational policies were 
never intended to be a policy on everything WB needed to do on a topic. There was 
frustration for many people such as Indigenous peoples, and many others, that they 
weren’t good policies because they precisely didn’t capture the full set of relations.... 
They were really intended with a very, very narrow set of objectives.  

• Linked with that was a sense that it’s difficult enough to legislate for the floor, the 
minimum, but the concern of legislating for the ceiling is that the ceiling shouldn’t in 
some sense exist. The “do good” above the “do no harm” should be infinite to the 
extent that it can be achieved.  

• So there was a sense that it would be incautious to try to change these policies 
towards something, to use the term that is used in the Bank, “ do no harm” was the 
intention of these. That “do good” was a strategic and policy objective that one could 
not legislate for, one could not define how much good you should do or where the 
ceilings were.  

• So the WB got very much involved in the last ten to fifteen years in thinking of these 
policies as “do no harm” as the minimum. We have to recognize and try to work on is, 
where are the opportunities to rise above that, never to fall below it. That’s where WB 
has struggled on a lot of these policy reforms. About three or four years ago they 
were asked to embark on a process of modernization of these old policies, and many 
went back fifteen years. They were told to maintain the existing philosophy and goals 
but modernize them on the basis of lessons from experience. Religiously, WB called 
it a conversion of these policies. The truth is some were converted more liberally than 
others, and others, they discovered, were areas that they hadn’t thought of when they 
were written, and therefore were not as relevant as WB thought they would be.  

• And part of this process is this conversion that WB is going through now. So the 
history of adequate safeguards was very much, to answer their question, how WB 
does ensure that any project they finance with a borrower does not have any 
unintended negative consequence.  

• But the debate has moved a little bit beyond that and the question is how does the 
WB at the end of the day not just “do no harm,” but provide platforms for doing good.  

• In a way, WB has dealt with that, not just in this policy but in others, and that is to 
look at best practice, to encourage innovation and people say, there are some 
innovative projects and programmes WB finances, to look at how outside the narrow 
confines of the policy, WB can identify opportunities that drive that agenda forward in 
a positive way, to look where and in what way can we maximize the good. That is the 
sense of this policy.  

• Stated he has tried to address what has historically been meant by “adequate” in that 
context, but agreed very much with the comment that they really are about floors not 
ceilings. That was the intent. Shouldn’t give up on the ceilings, but doesn’t think we 
should legislate for them; the ceilings should be seen as looking to where we can 
continually improve. 

 
Wayne Lord 
• Just wanted to add a comment to what was said before about where Indigenous 

peoples find out when a project is about to be implemented that in fact they were 
somehow consulted.  

Q: Supported the idea that when the Bank is doing its due diligence function, perhaps the 
due diligence has to start at the very beginning to have a process in various regions and 
in the countries to let Indigenous peoples know through some more structured process, 
such as what we are talking about from here, what will happen from here on, to let 
Indigenous peoples know and to go and ask: “Did you know that there are X, Y, Z 
projects on the table in your region?” to give them the opportunity to become informed 
and learn how to get involved. There is a real opening for the Bank there.  
 
Steen Jorgensen 

 QF: Part of the question never addressed the previous day, that was raised in terms 
of who are the people in the local offices that Indigenous peoples can contact. In 
almost all offices WB has people who are called either social development 
specialists, or civil society specialists. In most of the offices there are these people 
who are aware of everything that’s going on, whose job it is to stay in touch with civil 
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society organizations including those of Indigenous peoples.  
 QF: You have heard about the Country Assistance Strategy. There are going to be 

consultations around the Country Assistance Strategies. That is becoming standard 
practice, no longer good practice. And it’s very important that there is involvement, 
that we find ways of involving. And those are the sort of things that we should take 
stock of once a year. Are we making progress on that?  

 QF: He mentioned there are sector strategies that lie on top of these policies, that try 
to outline in what direction should WB should be doing the “do good”. Where should 
the WB aim to put the ceiling for the next three years? Those have consultations 
around them. So, there are many other ways to get involved beyond the policy.  

 
 
AFTERNOON COFFEE BREAK 
 
Julio César Estrada 
• Stated Indigenous peoples are going to read a declaration they have been discussing 

and that is the summary of what they have been discussing and hearing in these last 
four days in which they have been working in Washington.  

• Also thanked the staff of the WB for their availability, especially the Legal 
Department, as Joji Cariño said for the effort they made trying to understand us; 
thought that’s a very good beginning. And considered it’s a very good principle, the 
principle of dialogue and understanding among us as human beings leads us to see 
in these times of war we can go forward. Dialogue for Indigenous peoples is 
fundamental.  

 Q: Reminded and requested of the Bank that, in the conclusions, this is not the first 
time that Indigenous peoples have been engaged in dialogues with the WB. For a 
long time they have been insisting on a dialogue with the WB and there is an 
indigenous coordinator for the Amazon Basin, COICA that in 1987 met with the Bank 
and sent proposals and Indigenous peoples would like the document to be included 
in the discussions, because COICA in 1987 made some proposals that have to be 
taken into account, from the Amazon Basin.  

• Read aloud the Declaration from Indigenous peoples (see appendix II). 
 
[At this point the World Bank (stand-in) co-chair, Mr. Jorgensen, exclaimed that he felt 
emotional and was surprised at the language in the Indigenous Peoples Statement which 
suggested that indigenous peoples had not been properly consulted on the revision of the 
Bank’s Indigenous Peoples Policy. After lengthy exchanges between the Co-chair and 
indigenous delegates and observers, it was clear that the (stand-in) co-chair had mis-
understood the Statement – and most indigenous delegates affirmed that they welcomed 
the Roundtable, but had simply highlighted the problems with the Bank’s revision process 
over the last few years and how indigenous peoples felt that their priorities and 
recommendations had not been incorporated into the March 2001 Draft policy] 
 
Ian Johnson 
• ...Indigenous peoples have every right and WB will uphold that right and do 

everything they can to make sure that Indigenous peoples’ views are communicated 
and known within the Bank and the governance of the Bank, the Board. So, they 
thank Indigenous peoples for their statement. 

 QF: Wanted to make some preliminary comments on it, by first simply suggesting that 
we will indeed make sure that the Statement made by indigenous participants is 
widely available. WB presumed that in the interests of transparency, one would want 
this circulated as widely as possible.  

• Secondly, he believed it is sufficiently substantive and that it deals with many of the 
issues that Steen Jorgensen had mentioned earlier, that we hadn’t come to closure 
and probably never can do so.  

 QF: But it does raise other issues that perhaps we have some answers or some 
ability to come back to Indigenous peoples on. Stated he would like to find a way of 
getting back to Indigenous peoples with an answer, perhaps not an answer but a 
comment on Indigenous peoples’ statement, on the issues Indigenous peoples 
raised.  
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 QF: Stated that he would like to pick up on two issues: 
1) Feedback on Previous Consultations: 

 He was a bit concerned since over the last two years with very, very limited 
resources in his budget, he had financed in good faith and for good reason 
thirty two consultations around the world with Indigenous peoples. WB had 
met with about twelve hundred people in those thirty two consultations of 
which seven to eight hundred were Indigenous peoples. Stated he would 
very genuinely appreciate and welcome feedback it if Indigenous peoples 
feel all of that was wasted time and effort, and that WB didn’t talk to the right 
people or didn’t structure the consultations and the discussions the right way.  

 Stated WB would let Indigenous peoples know all of the eight hundred or 
twelve hundred people they met. Asked Indigenous peoples to please tell 
them if WB met the wrong people, if they should have met the people they 
didn’t meet, if they didn’t consult appropriately. 

 Asked Indigenous peoples to please tell WB if they could have done a better 
job. WB wants to learn from this as much as anyone. 

 Repeated that WB had made very big efforts and, for some people within the 
Bank, in all honesty (and not amongst his colleagues who do not at all 
believe this is a waste of time), there will be people who will say, “Johnson 
you have spent over two years, a lot of money and a lot of time on 
consultations and you are being told that they have been wasted.” So he 
does genuinely want to get the feedback from Indigenous peoples on the 
consultations that they have conducted. And we will indeed provide all the 
information that will allow to give that feedback. 

2) On Indigenous peoples’ comments, at the top of the second page: 
 Indigenous peoples note quite a legitimate view, that they would like to see 

the extension of the coverage of the policy to address structural adjustment 
and programmatic lending. Wanted to inform Indigenous peoples that a 
decision was taken by WB’s corporate Management, after a lot of discussion, 
that there is a revision to WB’s policy on Structural Adjustment and there was 
a major debate within this organization, not just on Indigenous peoples policy 
but also on forestry policy and other areas, that the question of whether 
within the forestry policy, within the Indigenous peoples policy, WB should 
bring in the issues of adjustment lending. There was an alternative view that 
one part of the Bank put forward; another part of the Bank said it is better to 
put these issues in the context of overarching policy on adjustment lending. 

 This went to the top Management Committee and they decided to go that 
route. So just for information. It is not that the issues that Indigenous peoples 
raised are not important. In his judgment they are extremely important but he 
simply wanted to inform them about a corporate decision that WB is following 
up on which is that social issues, environmental issues, natural resource 
Management issues, Indigenous peoples issues will be reflected, he would 
hope, in the recasting, the conversion of another policy that is dealing with 
adjustment lending.  

 
 QF: Suggested, with the Co-Chair’s approval, to talk about the next steps for this 

process. He was under clear instructions following the meeting held in July in which 
there was a legitimate request by a number of Indigenous peoples, some present in 
the room, Armstrong and Lourdes, that WB should await the outcome of the Phase II 
OED report before finalizing the policy, making a plausible and legitimate case. WB 
listened and he went back to his colleagues, his Management team and made the 
case that WB should indeed do that, and that has been agreed.  

 QF: However, having said that, WB Management was very clear that the deadline for 
going to the Board must be no later than the end of this fiscal year, which means 
June 2003. Suggested that Indigenous peoples take some steps between now and 
then and seek any views you have. We are here in October. 

 QF: Added that WB checked with OED and it’s their understanding that Phase II in 
draft report will be likely available at the end of this calendar year (2002) or early 
January 2003. Presumed but could not promise that Indigenous peoples might find it 
very useful and helpful to have a consultation with OED on Phase II findings. with the 
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legitimate view and request that the findings of the OED Phase II themselves may 
have an influence on the policy. 

 QF: Suggested that, going forward from here, WB will do something that it has never 
done before and couldn’t promise that they would be able to do it this time, to prepare 
a redraft of the policy which will take into account the three or four areas where there 
was substantive agreement amongst this group that WB needed to adjust it, on 
agenda, urban issues and social assessment, and land.  

 QF: WB will also take into account the thirty two, now thirty three consultations it has 
had and the findings that emerged from those thirty three consultations, and redraft 
the policy.  

 QF: WB will then have to have a very major internal consultation. Stated he would 
have to talk to all of his regional colleagues, operations policy staff, many other parts 
of the Bank, and the Legal Department also to make sure there is a consensus. Did 
not consider that would be easy but they would try to get that completed. 

 QF: Then he would go to the subcommittee of their Board.  Stated there is a rule that 
WB cannot go public for consultation with a any document, even a draft document 
until that committee has allowed them to do so.  

• It’s become a rule that WB has followed fairly since the forest policy, where they did 
indeed make a mistake and he got chastised for submitting it without going to the 
subcommittee of their Board.  

 QF: Stated it is possible towards the end of this calendar year to be posting that 
redraft that will both have gone through an internal consultation within the Bank, 
because there will be changes, and will have gone to their subcommittee for no 
objection for it to go on to the outside world.  

 QF: Stated WB would keep each of the IP representatives present fully appraised 
and we would also, of course, make it much more widely available.  

 QF: Ensured that the WB would put that out before the OED report was ready.  
 QF: His presumption is that a consultation with Indigenous peoples and perhaps with 

others, he didn’t know what OED has in mind, would be warranted. Taken together, 
the draft that WB put out coupled with the OED evaluation, would provide a firm base 
for moving to the final draft of the operational policy.  

 QF: So sequentially (recapitulated): 
 Indigenous peoples have seen the draft that has been on the books for about 

a year now, WB would redraft it on the basis of the thirty-three consultations 
and its own internal thinking coming out of this meeting and others. That 
would move forward, still as a draft, so Indigenous peoples would have that 
{emphasis added}  

 But then at the end of 2002, Indigenous peoples would have the OED 
evaluation Phase II.  

 WB presumes there would be a consultation with OED and they would offer, 
if that was appropriate, to be full participants of that consultation so that they 
could then see where and in what way the final draft of the operational policy 
could embed any of the findings that come out of the OED paper.  

 WB would also obviously welcome comments sent in. As they said, the last 
time they had 327 comments. WB would welcome as many comments as 
Indigenous peoples feel appropriate.  

 Sometime in March, they would go back to the Subcommittee, CODE. Didn’t 
yet have dates, but would submit not only a package, this is quite usual, the 
OED report with their Management comments as they did with the earlier 
phase coupled with the draft policy, and any due diligence that comes out of 
this consultation process. Added he wanted to be very serious.  

 WB Management would do everything including the statement, and would 
ensure that the Board is fully aware of Indigenous peoples’ comments and 
can think about them as it deliberates.  

 Coming out of CODE, they would then go to their full Board in June. The 
likelihood is it will be early June simply because at the end of their fiscal year 
things get very busy and crowded. 

 
 QF: Stated that this was his proposal and added that they would do everything, and 

Indigenous peoples can hold them accountable on this, to be utterly transparent in 
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terms of making sure that all comments, statements, views, technical critiques are 
publicly available to anyone and he would take personal charge of ensuring that their 
Board members fully understand and are directed to those comments. Stated he 
would write to the Board to do that. 

 
• That was the proposal that he had on the table that could be opened up for 

comments. 
 
Rosalina Tuyuc 

 Q: ...It’s important to include also the vision, the perspective of women. Among the 
Indigenous peoples, there are mixed experiences. We also have women’s 
experiences.  

 Q: Maybe in the future we also will be able to include the perspective of the young 
because they are part of these complementarities, and we need to ensure their 
future.  

 Q: Stated she was really thankful and appreciated the understanding of Indigenous 
peoples’ expression and views and she would like it to be clear that this is a 
beginning and that Indigenous peoples hope that in the future, the next time, when 
the WB has implied that all of those perspectives are included, that the visions and 
perspectives that are reaffirmed in Indigenous peoples’ statement because they 
express the feeling of the Indigenous peoples, and also understand that there are 
differences in the visions of the World Bank and visions of the Indigenous peoples.  

 Q: Indigenous peoples know that there is a difference, but understand as well that 
WB representatives have been working in terms of awareness inside of the 
organization. Indigenous peoples know there is a lot to be done yet, and want to work 
jointly; don’t want to leave them alone in that task, nor do we want to leave the 
Indigenous peoples alone either, but rather work together so that we can have an 
inclusive policy that will respect everybody. 

 
Gita Gopal 
• ...Stated only that she did not want to generate an expectation that there will be more 

consultation on their part (ie the part of OED).  
 
Hassan IdBalkassm 
• ...Considered that the promises made by Ian Johnson in the name of his team on 

what will be done in the coming months and also the organization of other dialogues 
and exchange of ideas was in itself already very important because it means that this 
Round Table has been a success.  

 Q: Asked the team, and in particular the legal services, to recommend to the Bank 
Management to find ways to improve the relations between the WB and international 
law, and international standards on indigenous peoples in particular, which have 
already been adopted by the United Nations.  

 Q: Asked if it’s possible to recommend to CODE...to listen directly to the Indigenous 
peoples on these issues because it would be more effective for their team and for 
Indigenous peoples.  

 Q: He appreciated the idea of creating space for dialogue and permanent exchange 
of views between the WB and Indigenous peoples.  

 
Julio Cesar Estrada 

 Q: Wanted to say two things about the Bank’s public consultations: 
1) First, often, informal meetings become consultations and when Indigenous peoples 
say that to make decisions those are not the adequate ways to do it.  
• For example, he was in a meeting of the WB in Cartagena on tripartite dialogues, 

Indigenous peoples, government and industry on hydrocarbons and Indigenous 
peoples heard that the WB policies were being changed. That type of meeting 
where the Indigenous peoples were participating was taken as participation, as 
shaping the process. That is what Indigenous peoples are saying. Sitting here, 
Indigenous peoples knew they were coming to discuss policies. That was their 
objective, their target and Indigenous peoples are contributing to that. But there 
are meetings where that that is not so. 
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• Cuzco was the same thing. The proposal is made, they speak, they talk, 
Indigenous peoples listen and that is taken as a consultation. In Cartagena and in 
Cuzco and earlier at the OAS in Washington, that’s why the participants issued a 
statement saying those informal meetings should not be taken as consultation 
processes.  

 Q: It’s not that Indigenous peoples are not recognizing the brothers and sisters 
who participated and probably contributed, we would like to hear their 
contribution, and Indigenous peoples don’t see incorporation of that.  

 Q: If those 32 consultations took place, he was sure good contributions were 
made. However, when they read Navin Rai’s summary, some elements are 
mentioned there but Indigenous peoples don’t see it all reflected in the draft. 
That’s why Indigenous peoples are saying, if that process existed why wasn’t that 
incorporated? [emphasis added] 

2) Regarding next steps, Indigenous peoples are in principle in agreement with Ian 
Johnson’s proposals.  

 Q: But we have to see whether the OED will consult, what will be the mechanism 
we will implement to continue talking about the final draft which will be published 
next year or at the end of this year.  

 Q: He didn’t know whether those present should meet again, whether there 
should be consultations by region. That’s what we have to look at and that 
involves economic resources. It’s what hurts the most and the recession in the 
world makes it more complicated but we have to make the effort. 

 
Lourdes Tiban 
• Stated that during the day, she had been using the two types of silence. Sometimes 

she had been silent, others not in agreement, but now she wanted to say that she 
was satisfied with the development of the event.  

• In March when they gave her information on how these policies were going was when 
she first found out about what the WB was doing. Although she is a leader of one of 
the provinces, very few times have they had the occasion to be consulted... 

• Then afterwards, in July she was invited to talk to the Bank delegation and Mr. 
Johnson was there and again thought it was just another meeting that would bear no 
results.  

 Q: Now when those two steps became a Round Table, at the conclusion, she didn’t 
think it was going to be wasted if, as Julio Cesar Estrada said, Indigenous peoples 
can see in the next meeting or in a text that WB can send us, that IP concerns are 
reflected in the next draft of the revised WB policy {emphasis added} 

 Q: The question was made whether Indigenous peoples will validate or not prior 
consultations. It’s not a question of validating them or not. Indigenous peoples’ 
question is: were the suggestions made in these consultations incorporated or not? 
This is what we said in July and now it is being said again in the Roundtable. When 
she is not a leader any more, maybe another will come and say, well, how much of 
what Lourdes Tiban or any other colleagues said was incorporated? {emphasis 
added} 

 Q: Stated she also wanted the Bank to take into account that information given in a 
meeting is not the same as a consultation or a debate such as the one held here. 
Sometimes we all make mistakes. We think that when we send the information, that’s 
a consultation. That happens to Indigenous peoples as leaders and then when they 
receive a reaction, sometimes they want to take them out of their position, this is what 
happens. We go through that as leaders and then we realize the mistakes we made.  

• For Indigenous peoples to reach an agreement, for two parties to be in agreement, 
sometimes confrontations are needed....   

• So, the suggestions that Indigenous peoples are leaving with the WB on this 
Statement...include the feelings and the emotions that all have felt. Tuesday, 
Wednesday, Thursday – they are reflected in this paper.  

 Q: Even though the Board and not the WB Management will make the decision, 
Indigenous peoples hope that WB representatives here present will be their tool and 
advocates at the Board, because she knows that, because of economic resources 
they will not be able to sit with the Directors, with the managing Directors, but they 
hope they will support Indigenous peoples.  
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Ole Henrik Magga 
• ...This has been a meeting with much new knowledge...  

 Q: ...wanted to say a few words about the Permanent Forum (PF)...the PF is a kind of 
new mechanism or body within the UN family. With eight members nominated by 
Indigenous peoples organizations and eight members from states, we meet on equal 
terms within this forum. The PF has a very broad mandate. It deals with the economic 
and social development, cultural and environment education and human rights. 
Economic development is the theme we have been discussing here.  

 Q: We work, both with providing expert advice and recommendations to ECOSOC 
and UN agencies and this is what we intend to do in the extent that the WB needs our 
advice, we are prepared to give them that within the limits that we naturally have, 
especially now at the beginning of our work. 

• It’s also our task to promote integration and coordination of activities related to 
Indigenous Peoples within the UN. That means that we are dealing with all UN 
agencies and activities. We are going to deal with all the activities, we hope, over the 
years and we are also supposed to work with information. 

 Q: Information from this meeting should reach out to people because it has been a 
tremendous progress.  Stated he would like to see that both, States and Indigenous 
peoples’ Organizations have this information.  

• The PF works with Indigenous peoples’ Organizations, with agencies and also with 
states. That makes it a tripartite system. Its mandate is to try to assist in that process 
as well as possible. Well, this is the mandate. Many know that we have problems 
starting the whole thing, establishing a secretariat.  

• Stated he appreciated this very frank and open exchange of ideas and thoughts. He 
has learned a lot and also sees it as a very transparent process, as it has been 
explained by the Vice President.  

 Q: So, there is a possibility for everyone to learn, to know and to get information on 
what has been said here and, as we have heard, our discussion has been taped and 
we will have transcripts of that.  

• Expressed he felt very strongly personally with the concern of the Indigenous 
Representatives regarding the policy of the Bank. That is very well understandable, 
and he hoped that the Bank can take these concerns and felt sure that they are doing 
their very best, that will take it into account in the largest possible extent when 
revising the policy.... 

• Q: As he said, the Permanent Forum is prepared to assist as well as possible can in 
this process.  

 Q: Underlined that the PF will not act or function as any kind of representatives for 
Indigenous Peoples. That is not their mandate. This means, among other things, that 
in the future consultations with the Bank, it is still the representatives of the 
indigenous organizations who will be the parties in this. They are the ones to give 
advice to the WB and other agencies. The PF will not go in between. What PF wants 
to do is try to help, to assist as well as we can. So, please remember that it is not the 
ambition of and not the mandate of the Permanent Forum in any kind to interfere with 
the representation form the Indigenous peoples.  

 Q: We want, of course, to strengthen the position of the Indigenous peoples within 
the UN system and that is what we are going to discuss very seriously within every 
aspect of the activities of the United Nations system.... 

 Q: Stated he has really have seen this as a very, very valuable contribution to the 
activities of the Permanent Forum and we look forward to cooperate with you with 
these questions...This has been a meeting and a very sincere attempt to speak 
openly and he felt a lot of progress had been made. 

 
SHORT BREAK 
 
Viktor Kaisiepo 
Opened the meeting and continued with the speaker’s list. 
 
[At this stage a member of the Bank’s technical staff, Navin Rai, commented that the 
Bank had made a great effort on the public consultations regarding the revision of the 
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Bank’s Indigenous Peoples Policy...and expressed some concern that these 
consultations were being criticised...] 
 
Ahmed Barchil 
• Noted that the Roundtable was a truly historical meeting.  
• The representatives of Indigenous peoples who are here have worked, have made a 

great effort as well as the Bank in order to better understand the approach. The 
Statement that the WB had just received from Indigenous peoples is a document 
which covers most, if not all the outstanding concerns of Indigenous peoples [in 
relation to the revision of the Bank’s Indigenous Peoples Policy.... 

 
Joji Cariño 
• Stated she appreciated the very clear next steps that were outlined by Ian Johnson in 

terms of the timetable within the Bank and the possibilities of still participating leading 
up to the June date. 

• Says she wasn’t actually going to speak again but there was an invitation to respond 
to the issue of the consultations and also the statement made by Navin Rai.  

• She considered there really needed to be greater mutual understanding if it is 
understood that, in fact, those consultations were one of the fuels of dissatisfaction, 
as well as of the letter that got signed today. Indigenous peoples can appreciate that 
it was very extensive, that it took place in many places and she heard that it had 
brought occasions for Indigenous peoples to come together.  

 Q: But, for example, in Manila the report of that meeting was written by her colleague 
Victoria Tauli-Corpus, and clearly it was expressed there that that kind of meeting 
can’t really constitute full consultation because of the [… text missing in official WB 
transcript], even because of the technical difficulties, the short time allowed, etc.  

• In a way, the consultations themselves constituted part of the problem and, unless we 
actually acknowledge those, it’s very difficult to see exactly what are the terms of 
engagement that are fruitful for both sides. Because we don’t want to carry on 
meeting each other and ending up being frustrated with each other.  

 Q: In a number of meetings she had noticed that always Indigenous peoples ask 
themselves in the caucus: are we participating or are we not participating in these 
meetings? Because the terms of engagement have not always been clear. Many 
times Indigenous peoples feel that they come to a meeting and by their mere 
presence and signing there, it is established that OK, so many people had been 
consulted when, in fact, the statement expressed inside the meeting, for example that 
very big meeting that was called in Geneva, right at the beginning of the 
consultations, was a very clear statement that Indigenous peoples do not consider 
these “consultations.” 

• Yes, WB has given Indigenous peoples information and that is fine, but clearly 
Indigenous peoples don’t consider these a “consultation.” Unfortunately, the issue of 
the consultations has been brought up again. She thought that was already passed 
but clearly it was also what partly fueled Indigenous peoples’ writing and signing of 
the letter.  

• Stated that she felt that probably for the future, it must be clear among all exactly 
what are the terms of reference when we engage with each other.  

• Everybody felt that they came here for a purpose. We were able to achieve that 
purpose and there was frank and equal exchange. However, that has not been the 
sentiment or the assessment of a lot of indigenous participants who have attended. 
It’s not to disrespect them. In fact, a lot of Indigenous Leaders have gone and she 
has read all of the letters and correspondence and reports that were subsequently 
written by the indigenous participants and she knows that the WB has them all 
because they have reflected their sentiments in the summary, but it is also too easy 
to just say that so many people came, that eight hundred came, etc.  

 Q: Therefore that we are now showing disrespect by saying that… No, that wasn’t it 
at all. We are not disrespecting those people.  

• Indigenous peoples have heard, in fact, IP participants’ views and that is partly why 
Indigenous peoples have become a little bit careful, probably, overly cautious. That’s 
why Indigenous peoples also felt that they still had to come out with this statement.  
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Ian Johnson 
 QF: Restated that it would help him and his colleagues to have the sorts of lessons 

learned of those thirty two consultations. There may be some very important lessons 
for all of us about terms of engagement, about approach, about selection of people 
who come, etc. There are many, many lessons.... 

 It’s part of a learning process that WB has embark on, obviously. But there was no 
shortage of effort on WB’s side to try to make them succeed and if they did in some 
cases, we should try and understand why, and if they didn’t in some cases, we 
should equally try to understand why.  Indigenous peoples’ help us on that would be 
much appreciated. 

 
Viktor Kaisiepo 
• Thanked Ian Johnson.  
• Stated he found it disconcerting to see that Mr. Johnson’s new timeframe for 

finalising the policy had already put some pressure on the forthcoming consultation 
process till June 2003.  

 
 
Vilmar Guarany 
• Stated that this is a “thirty-third” meeting of consultation but Indigenous peoples 

expect that it will not be the last.  
• Indigenous peoples see that some proposals were in fact put forward. We have to 

verify what the Indigenous Leaders, the leaders of the indigenous organizations said 
these last two days.  

 Q: Believed there is still need to talk, especially with the Legal Department of the 
Bank. This is our opportunity to talk to them, to see them face to face, to explain 
Indigenous peoples’ position and we can work together.  

• Wanted to underscore what the IP colleague from Morocco said as well, that 
international rights, the conventions that cover the rights of Indigenous peoples, like 
the ILO and others. There is great progress that Indigenous peoples have made in 
the last few years. That’s why Indigenous peoples want to underscore their position. 
Indigenous peoples would like the Bank to pay attention to the principles that are 
enshrined in those covenants, in those declarations: the UN Declaration, the 
Universal Declaration on Human Rights, so that we can have an agenda working not 
only with the Legal Department but considering other areas.  

 Q: Shared that in Brazil this discussion also took place. He was in another meeting 
but was informed that they also talked about this. It was important that this 
participation took place in Brazil, but a lot of groups were not included. The Guarani, 
the Mbya, are sixty thousand people that very few people know of. Officially these are 
the numbers, but instead of sixty thousand there are seven hundred thousand. So 
that’s a great number of people in our indigenous universe. We are open to continue 
on this dialogue together with all our peoples in Brazil. We say the people that 
participated in that meeting are well known among the Indigenous peoples but we 
don’t believe that all the Indigenous peoples in Brazil were represented. In terms of 
consultations, we didn’t quite get there.  

• However, this is a historical event and he considered we will be able to go forward 
even more, especially because the Indigenous peoples demonstrated here in the 
Round Table clarity, determination, seriousness and commitment. He thought the WB 
also demonstrated all those qualities.  

• Hoped to contribute even better to other meeting in the future and expressed thanks 
for this opportunity. 

 
Antonio Jacanamijoy 
• Stated he wanted to make a clarification in terms of their situation. After the creation 

of the Permanent Forum on Indigenous Issues, as Marcial Arias mentioned, their 
interpretation is that they are in the Forum to recommend actions in favor of 
Indigenous peoples. He wanted to clarify this because maybe it’s not clear when 
Indigenous peoples say that some members of the Permanent Forum did not 
participate in the meeting. He was there and contributed as a member of the 
Permanent Forum, so we cannot say now that they did not participate. They 
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participated actively. They offered our experience as leaders and also recommended 
actions in favor of Indigenous peoples.  

• He believed that there had been advancements, especially on issues that Ian 
Johnson talked about. Indigenous peoples have heard clarifications, had understood 
that the OP 4.10 was to have been adopted in December (2002), and now have been 
told it will be in June (2003). That gives more time for Indigenous Leaders to talk to 
their organizations and find consultation mechanisms, which will allow us to go 
forward. Indigenous peoples are given the possibility to see how they can input into 
this draft.  

 Q: As the Vice President Ian Johnson was saying with the participation in this debate 
a new draft will emerge and that draft will be sent to the colleagues that participated 
to receive their observations and then find mechanisms to continue. As IP colleagues 
have said, WB must also find the economic resources for the consultations to be in 
fact effective. 

 
 
Ian Johnson 
• ...Considered that a useful approach had been laid out that will help Indigenous 

peoples get a better policy and meet the target that he had been given, which is the 
end of the fiscal year, June 2003. 

 QF: WB will, of course, write it all up. Stated he had to get it validated by his own 
Management, just as they had after their last meeting, but that he was confident they 
would do so.  

 QF: WB would then write back to Indigenous peoples so that they have a full account 
of the decisions WB has taken. So, Indigenous peoples will be able to see those.  

 QF: Regarding the redraft, WB will both, provide a redraft that the WB’s Board 
committee would allow into the public domain and provide to Indigenous peoples. WB 
would try to summarize all of the issues that came up with all of the consultations, 
comments, etc. to show where they were able to accommodate those comments and 
where they could not.  

 QF: Thirdly, WB would also want to respond to the statement that Indigenous peoples 
had made that day also in the same way to try and go through all those comments 
and to see where and in what way WB can or cannot accommodate them. Thought of 
that as a package. Indigenous peoples will not only see the redraft, but hoped they 
will also see how WB has tried over time to accommodate them. 

 Turned to the final agenda item, which to be discussed all afternoon, but was reduced 
to twenty two minutes. Many ideas had come up and he wanted to make a 
suggestion, to see whether this makes sense. As stated, the WB’s operational policy 
is only one element of the WB’s work on any given issue, in this case, Indigenous 
peoples’ procurement. There are many aspects of the WB’s relationship that we 
should try to develop.  Stated he was very keen to see how they build a new platform, 
a new relationship, a new beginning that is broader, that includes the operational 
policy, without discounting it, but is broader, and goes beyond the operational policy.  

 QF: In listening to the debate over the last couple of days a few ideas had come up; 
had six ideas to share: 

 1) First, wanted to suggest that if Indigenous peoples have any ideas, just put 
them on the table, but secondly to find a mechanism within the next couple of 
months, not only among Indigenous peoples but with others, to come up with 
generating ideas on where and in what way WB might improve, build on today, 
build on our relationship, build on the avenues that are there to strengthen our 
relationshIndigenous peoples. Highlighted six areas that I heard, but there may 
be others... 

 2) The second issue ...seems to me important...is the legal dimensions of the 
relationship between international law, in this case as it affects Indigenous 
peoples, and the Bank. And that’s something he would be willing to explore with 
their Legal Department and Mr. Ko-Yung Tung who he believed would be very 
interested in this to see whether we could do something jointly in really trying to 
trace through many of the comments and issues that Indigenous peoples raised. 
Considered there were a lot of very interested comments raised about the role 
that international law plays in this regard. Stated this was not something he could 
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promise, but would follow up. 
 3) The third area for the WB to follow up, is how to get discussions at the country 

level well in advance of projects... 
 4) The fourth area that I heard coming up is how to get examples of best practice 

and worst practice, how can WB sensitize its own staff to, what Indigenous 
peoples perceive to be best practice and worst practice. So that as WB develops 
sourcebooks, handbooks, documents that are much more informal in nature that 
are associated with the policy these could be included... In the Bank’s 
experience, best practices are much more powerful at getting things done than 
the policies themselves.  

 5) There is a need for knowledge and information sharing not only amongst 
Indigenous peoples and indigenous peoples’ organizations, but between 
Indigenous peoples’ organizations and international organizations, not just the 
WB.... 

 6) The sixth one that he heard on a number of occasions is that WB probably 
should play a more helpful role to Indigenous peoples and a facilitative a role on 
how Indigenous peoples can meet, get to know your executive Directors who 
represent not your people, but your country in the Bank’s Board and to find ways 
of ensuring that Indigenous peoples’ views are carried forward, not just to WB 
Management, not just to himself and Steen Jorgensen and Navin Rai and the 
legal team, Salman Salman and Charles di Leva, but also to the Executive 
Directors ... Bank staff could certainly play an informal role and facilitate that 
discussion. At some point this is an important conversation many Indigenous 
peoples will need to have, not just with Management but with the Board of 
Directors and members of your Board. So, that may be another area.... 

 
Marcial Arias 
• After listening to Ian Johnson’s proposal, stated that these are elements that have 

been taken into account in this exchange of views and they are very important 
elements.  

 Q: For instance, when we talk about this new wider platform, just to underline this 
fact, Indigenous peoples may not be interested in that part of the policy with the WB. 

 Q: But something that really interests Indigenous peoples is the forest policy of the 
WB. This is very important for Indigenous peoples, Indigenous peoples are following 
closely the consultations and the debates regarding this policy, and it is something 
that Indigenous peoples have not talked about with the WB.  So, we have to expand 
this policy towards Indigenous peoples, the subjects that will be discussed. 

 Q: Also, there are some elements that have been given as part of the mandate to the 
Permanent Forum, and that would be interesting to discuss bilaterally with PF 
members. For instance, disclosing and spreading information to Indigenous peoples 
regarding what the United Nations does is a mandate given to the Permanent Forum. 
So, it is important for Indigenous peoples that WB discuss with the members of the 
Permanent Forum these types of subjects. There are other subjects that we also 
have to take into account. 

 Q: Regarding the consultations, as Indigenous peoples have mentioned, sometimes 
WB has consultations with individual people who do not represent Indigenous 
peoples, so Indigenous peoples need to have their own consultation mechanism and 
Indigenous peoples in different regions have to be considered and where we have 
our own people. These are the mechanisms that we should discuss. We should 
identify these mechanisms with the Permanent Forum because the PF members 
have been identified in Indigenous peoples’ different regions. Those eight members 
just did not come to the United Nations just like that, they were chosen by Indigenous 
peoples. 

 
 
Ian Johnson 

 ...QF: So, agreed very much and thought that the more WB can work with the 
Permanent Forum the better; that’s a legitimate Forum. So, the question is, are there 
ways in which WB can help, facilitate, support, that work, not create parallel work?  

 QF: Considered it a very important point to remember how easy it is to think WB’s 
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only relationship with Indigenous peoples is through the Indigenous peoples 
operational policy, and it is absolutely correctly that Indigenous peoples have 
interests that lie within that and beyond it, eg., in forest policy, very much so. 
Suspected Indigenous peoples also have interests in the WB’s water resource 
strategy, issues of intellectual property rights, etc. So we have to find a way of 
broadening the dialogue that includes the operational policy, but Marcial Arias really 
made the point very strongly and he agreed with that very much that the interests are 
not just in there. 

 QF: We need to find the mechanism, perhaps working with the Permanent Forum, 
where we can have broad discussion on issues including, but also outside that policy 

 QF: Clarified that he did not intend to suggest that the Bank might get involved in 
knowledge-sharing outside the existing system, in fact, quite the reverse.  WB would 
like to see where and in what way we can build on existing systems.  

 
 
Viktor Kaisiepo 

 Q: Wanted to be sure that at a certain stage there would be time to accept and chew 
on any new information to try to understand what it’s all about... 

 
Steven Tullberg 
• Wholeheartedly endorsed the initiative on further legal analysis and so forth....  
• Saluted his legal colleagues, considering there had been a very frank exchange 

which is sometimes difficult for lawyers to do, but it was a very productive part of this 
meeting.... 

 
Johnson Cerda 
Q: Regarding what Ian Johnson said on the legal dimension and the complication of the 
legal issue for the Bank and for the Indigenous peoples, it is important to communicate 
that. Indigenous peoples are interested in what Steven Tullberg said, to clarify, to bring 
up ideas and to have an encounter in order to talk about this legal subject. Was happy 
that this was mentioned and Indigenous peoples are interested in having that discussion 
with WB... 
 
Ian Johnson 

 QF: Was going to summarize what’s been done, but it would take another hour to do 
so, therefore stated that the WB will write this up rather carefully.  

 QF: Stated he would like to work with Viktor to make sure WB has got it right and 
then, as they did the last time when they met, when Armstrong Wiggins and Lourdes 
Tiban were there, WB will confirm what it agreed with Indigenous peoples. Stated he 
will make sure that it’s fully confirmed and will include the time table that he laid out. 

 QF: Said he will go back to OED to discuss with them, to make sure they feel 
comfortable with what he had suggested.  

 QF: In addition, they will try to get permission from their sub-committee (and believed 
that they would to redraft and repost a newly drafted operations policy, and submit it 
to Indigenous peoples and everyone else, coupled with very detailed account of all of 
the comments WB has received, where they believe they’ve taken them on board, 
where they couldn’t or believed it may be difficult. So, hoped that Indigenous peoples 
will see the journey of trying to make it a better policy, the sorts of changes WB has, 
but equally, has not made. They will also include in the documentation the statement 
that Indigenous peoples have made today and WB will try, again, to respond to the 
comments in there item by item. 

 QF: Third, WB will try to do due diligence in terms of making sure that everything is 
transparent and that WB’s Board members will know both, about this meeting, and he 
had been asked by Jim Wolfensohn, WB President to come and see him as soon as 
he gets back. We had hoped actually to have a short meeting with him, but it was just 
not possible, since he was away. Stated he will brief him, but WB will also find the 
means to ensure that the Board and the Board of Directors are also fully informed of 
everything that has gone on. 

 QF: asked indigenous peoples to continue to submit recommendations on ways 
forward and on options for building a dialogue between the Bank and indigenous 
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peoples... 
 QF: Finally, thanked the Permanent Forum. Stated he believed it offers an enormous 

opportunity for WB to work closely with the Forum. To find ways and means to 
support it, to find ways and means of its supporting the WB in terms of providing an 
opening and a platform, and space for the kinds of conversations WB needs.  

 QF: With that WB would like to suggest some form of an annual meeting where WB 
would report to you and discuss, not just on the operations policy as mentioned, but 
on the broad range of issues that concern Indigenous peoples.  

 
Viktor Kaisiepo 
• Called upon one of our indigenous brothers or sisters to say something to close in a 

traditional manner as we have opened this session: Geoffrey Puhi Fuimaono Karena. 
 
 
Geoffrey Puhi Fuimaono Karena  
(Performed the closing in his native language) 
 
Meeting closed. 
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Appendix I: 

 
Indigenous Peoples’ Statement submitted to the World Bank 

at close of Round Table Discussion, 18 October 2002 
 
Reaffirming that indigenous peoples do not accept the World Bank’s March 2001 revised 
Draft Indigenous Peoples Policy (OP/BP4.10) as an effective instrument for safeguarding 
the rights and interests of indigenous peoples affected by its development projects and 
programmes; 
 
Recalling that we as indigenous peoples consider that we have so far been denied the 
opportunity to significantly shape the outcome of the policy revision and that the Bank has 
not addressed our principal concerns and our proposals on how to improve the existing 
policy; 
 
Stressing that, as it stands, we as indigenous peoples do not feel empowered by Draft 
OP/BP 4.10 because our rights are not recognised and for this reason we reject this draft 
revised policy because it does not respect our rights guaranteed under international law; 
 
Emphasising that the Bank’s mission of poverty reduction and sustainable development 
cannot be achieved without respecting and recognising our fundamental rights as 
indigenous peoples; 
 
Reiterating that the World Bank has a duty to respect international human rights law and 
should ensure that the standards it sets in its guidelines for its loan operations are 
consistent with its obligations under such law;  
 
We, the undersigned representatives and members of indigenous peoples’ organisations 
and indigenous experts who have come from different regions of the world to participate 
in a roundtable discussion with the World Bank regarding the revision of its Indigenous 
Peoples Policy, welcome the willingness of the Bank to engage in dialogue with 
indigenous peoples on ways to address our priorities and our concerns relating to the 
policy revision.  
 
We wish to contribute to this dialogue by presenting several minimum principles that we 
consider must be applied in the final revised policy in order to ensure that the Bank 
adopts an effective safeguard policy that will respect, promote and protect the rights of 
indigenous peoples in World Bank-assisted development operations. The following points 
do not comprise the full set of standards upon which we insist, but express some of our 
central concerns and priorities. 
 
We maintain that, to be effective, any revised safeguard policy must contain clear 
mandatory provisions that: 
 
Rights of indigenous peoples recognised at the international level: 
• 

• 

• 

Are consistent with existing international human rights standards, including, for 
example, the UN Charter, the Universal Declaration on Human Rights, the 
International Covenant on Civil and Political Rights, the International Covenant on 
Economic, Social and Cultural Rights, CERD, Convention on the Rights of the Child, 
the ILO Convention 169, the Draft UN Declaration on the Rights of Indigenous 
Peoples, the Draft American Declaration on the Rights of Indigenous Peoples, as well 
as principles in other relevant international standards on indigenous rights such as 
those contained in the Convention on Biological Diversity; 
prohibit World Bank funding of projects or programmes that risk contravening the 
borrowers’ international obligations on human rights and the environment; 
uphold the Bank’s obligations under international law to recognise, protect and 
reinforce the human rights of indigenous peoples; 

 
Policy coverage: 

 81



Independent Report on the Round Table Discussion on the Revision of the  
World Bank’s Indigenous Peoples Policy: Washington, D.C., 17-18 October 2002 

 82

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

Apply the principle of self-identification as a fundamental element in determining the 
scope and coverage of the policy;  
Extend the coverage of the policy to address structural adjustment and programmatic 
lending; 

 
Participation and accountability: 

require prior and participatory baseline studies in all instances in which a Bank 
project or program will affect indigenous peoples, our territories or our communities; 
include requirements for involving local, national and regional indigenous 
organisations in active tracking and monitoring of World Bank operations through the 
whole project cycle; 
require enforceable legal covenants in loan agreements between the World Bank, 
borrower governments and affected indigenous peoples; 
require the effective collective participation by indigenous peoples affected by Bank 
loan operations throughout the project cycle (design, preparation and 
implementation); 
recognise the right of indigenous peoples to free, prior and informed consent, 
including our right to say “no”, to any developments proposals that may affect our 
territories and lands; 
ensure the equitable and effective participation of indigenous representatives in the 
governance of projects and programmes to which they have given their prior consent; 
establish accessible and responsive accountability mechanisms on the ground; 

 
Land and natural resources: 

recognise and protect indigenous peoples’ ownership and property rights over 
their territories, lands and resources in accordance with the customary law, 
values, usage, and customs of affected communities; 
require Bank staff and Borrowers to take action to safeguard and guarantee the rights 
of indigenous peoples to our territories, lands and resources; 
prohibit involuntary resettlement of indigenous peoples and stipulate that resettlement 
may only take place with the full, prior, free and informed consent of affected 
indigenous communities; 

 
We value this Roundtable discussion as an important step in our continuing efforts to 
ensure that the international development system upholds and protects indigenous 
peoples’ rights.  
 
However, we reiterate that this meeting is only the beginning of a dialogue between 
indigenous peoples and the World Bank. We therefore request that the adoption of the 
revised policy be postponed until and unless there is a clear understanding and 
consensus on this issue that reflects the views and priorities of indigenous peoples from 
all parts of the world. 
 
SIGNED BY THE INDIGENOUS DELEGATES PRESENT AT THE ROUNDTABLE 
(delegates were self-selected through a global process facilitates by the International 
Alliance of Indigenous-Tribal Peoples of the Tropical Forests) 
 
LATIN AMERICA: 
1. LOURDES LICENIA TIBAN GUALA: Movimiento Indigena-Campesion de Cotopaxi 
(MICC) y Confederacion de Nacionalidades Indigenas de Ecuador (CONAIE) 
 
2. JULIO CESAR ESTRADA CORDERO: Organizacion de los Pueblos Indigenas de la 
Amazonia Colombiana (OPIAC) 
 
3. ROSALINA TUYUC, Coordinadora Nacional de Viudas de Guatemala 
 
4. VILMAR MARTINS GUARANI, Instituto Indigena Brasileno de la Propiedad Intelectual 
(INBRAPI)  
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NORTH AFRICA AND SUB-SAHARAN AFRICA: 
5. HASSAN IDBALKASSM, Tamaynut-Ancap (Morroco) 
 
6. AHMED BIRCHIL, Confederation d'association Amazigh du sud Marocain 
 
7. WILLIAM TATE OLENASHA, Pastoralists Indigenous NGO Forum (PINGO's Forum), 
Tanzania 
 
8. CHARLES SAINA SENA, Ogiek Peoples National Assembly (OPNA) (Kenya) 
 
CENTRAL, SOUTH AND SOUTH EAST ASIA:  
9. RODION SULYANDZIGA , RAIPON (Russian Federation) 
 
10. DEVASISH ROY, Taungya (Bangladesh) 
 
11. JOJI CARIÑO, Tebtebba Foundation (Philippines) 
 
12. VIKTOR KAISIEPO, Dewan Adat Papua (West Papua) 
 
NORTHERN EUROPE: 
13. MATTIAS AHREN, Saami Council (Sweden) 
 
PACIFIC 
14. GEOFFREY WAYNE PUHI FUIMAONO KARENA, Te Mana Akonga, National Iwi 
University Students Association of Aotearoa (New Zealand) 
 
INDIGENOUS OBSERVERS 
- Marcial Arias, International Alliance of Indigenous-Tribal Peoples of the Tropical Forests 
- Antonio Jacanamijoy, UN Permanent Forum on Indigenous Issues 
- Johnson Cerda, Amazon Alliance 
- Armstrong Wiggins, Indian Law resource Centre 
 
--------------------------- 
18 October 2002 
 

__________________________________________ 
 
 

 
 
 
 
 
 
 
 
 
 
 


	Held at World Bank Headquarters in Washington, D.C.
	17-18 October 2002
	CONTENTS

	Background and Executive Summary
	List of Abbreviations and Acronyms
	I. Day One: Thursday, October 17, 2002
	List of Abbreviations and Acronyms
	
	CODECommittee on Development Effectiveness (World Bank)
	ASIA AND PACIFIC

	LATIN AMERICA
	NORTH AFRICA / SUB-SAHARAN AFRICA
	CENTRAL, SOUTH AND SOUTHEAST ASIA
	NORTHERN EUROPE
	PACIFIC



	Thursday, October 17, 2002
	
	
	
	
	Morning Session: Discussion
	
	Ian Johnson
	QF: Expressed WB’s commitment to take in Indigeno
	QF: Ensured Indigenous peoples the opportunity to take the report back to their communities to review and provide feedback to Bank on its reporting of the Round Table before it is published, to ensure whatever is reported is truly representative of Indig
	QF: Stated that WB agreed to delay its internal p
	Mattias Ahren
	Hassan IdBalkassm
	Ian Johnson








	I.Day One:
	Thursday, October 17, 2002
	
	
	
	
	Afternoon Session: Discussion



	Hassan IdBalkassm
	Steve Tullberg
	Navin Rai
	Steen Jorgensen
	Mattias Ahren
	Charles Di Leva
	Carlos Viteri
	Steen Jorgensen
	Navin Rai
	Hassan IdBalkassm
	Steen Jorgensen
	Steen Jorgensen
	
	
	
	
	
	Mattias Ahren






	Steen Jorgensen
	Navin Rai
	
	
	
	
	
	Rosalina Tuyuc






	COFFEE BREAK
	Steen Jorgensen
	Navin Rai

	Navin Rai
	
	
	
	
	
	Navin Rai






	LUNCH BREAK
	Steen Jorgensen
	Steen Jorgensen
	Steen Jorgensen
	Steen Jorgensen
	AFTERNOON COFFEE BREAK
	[At this point the World Bank (stand-in) co-chair, Mr. Jorgensen, exclaimed that he felt emotional and was surprised at the language in the Indigenous Peoples Statement which suggested that indigenous peoples had not been properly consulted on the revi
	Ian Johnson
	Rosalina Tuyuc
	Gita Gopal

	Ole Henrik Magga
	SHORT BREAK
	Ian Johnson
	Meeting closed.

	Indigenous Peoples’ Statement submitted to the Wo


