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1. Introduction 

Large-scale land acquisitions facilitated to 

promote export-oriented agriculture and 

land development have become a matter of 

international concern. Whereas, on the one 

hand, they are encouraged by national 

governments to accelerate development, 

generate revenue and foreign exchange 

and create jobs, they are also designed to 

generate profits for (often foreign) 

investors, provide commodities and food 

security for other countries and bring 

wealth to local elites and urban 

populations. Reconciling these different 

interests is itself challenging.  

 

However, the rapid imposition of such 

schemes also pose multiple challenges to 

host countries in terms of: preserving 

national sovereignty; ensuring national and 

local food security; having adequate 

institutional capacity and legal frameworks 

to regulate rapid changes in land 

ownership and use; providing tenurial 

security to both citizens and investors; 

ensuring that land acquisition from local 

communities and indigenous peoples is 

done fairly; guaranteeing respect for 

human rights; providing for rule of law 

and access to justice; preventing negative 

impacts on the environment and; avoiding 
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negative impacts on the political economy 

and the undermining of sound land and 

forest governance.  

 

These same issues have been a matter for 

detailed debate at the United Nations, in 

particular in the context of the 

Commission on Food Security under the 

Food and Agriculture Organisation.  This 

work led in May 2012 to 194 countries 

adopting the Voluntary Guidelines on the 

Responsible Governance of Tenure of 

Land, Fisheries and Forests in the Context 

of National Food Security.
1
  

 

In Southeast Asia, the national human 

rights institutions of the region have 

already engaged in a three-year-long 

process of collaboration to address these 

same challenges from a rights-based 

perspective. The first year of work 

culminated in the promulgation of the Bali 

Declaration on Human Rights and 

Agribusiness in Southeast Asia, in which 

the human rights commissions of the 

region and a supportive network of NGOs 

emphasised the importance of securing the 

rights of local communities and indigenous 

peoples in the face of this unprecedented 

pressure on their lands.
2
  The Declaration, 

and the wider conference of which it was 

the outcome, emphasised the duty of States 

to protect internationally recognised 

human rights and the responsibility of 

businesses to respect them, even where 

national standards and laws are deficient.
3
   

 

The second year of work sought to bring 

these matters to the attention of the 

ASEAN Human Rights Commission and 

to explore with the AICHR ways in which 

it can receive complaints and make 

recommendations to inform standard-

setting. The meeting also examined the 

possibilities of the AICHR sanctioning an 

international fact finding process to look 

into cross border agribusiness cases of 

human rights violations, and possibilities 

for the establishment by ASEAN of a 

regional human rights instrument for 

Southeast Asia.
4
 The main outcome of the 

Phnom Penh workshop was the Phnom 

Penh Statement on Human Rights and 

Agribusiness
5

 in which the workshop 

participants appealed to the Cambodian 

Government to resolve the long standing 

land conflict in Koh Kong province 

between a Thai-Taiwanese sugar 

plantation company and local people, and 

to the European Union and the sugar 

importers Tate and Lyle and the American 

Sugar Refining Company to investigate the 

continuing human rights violations. They 

also called on the ASEAN Inter-

Governmental Commission on Human 

Rights to develop remedies for human 

rights violations resulting from trans-

border agribusiness investments and 

operations in the region.  

 

The series of studies of which this is the 

overview are a contribution to the third 

year of this process. The aim of the studies 

has been to pull together in a simple form, 

updated information about large-scale land 

acquisitions in the region, with the aim of 

identifying trends, common threats, 

divergences and possible solutions. As 

well as summarising trends in investment, 

trade, crop development and land tenure 

arrangements, the studies focus on the land 

and forest tenure and human rights 

challenges.  

 

As shown on the map, seven national 

updates have been compiled based on the 

available literature for Burma, Thailand, 

Cambodia, Malaysia, Indonesia, Timor-

Leste and the Philippines, each following a 

similar format. The studies seek to 

summarise what laws and policies already 

exist in national human rights frameworks 

that could ensure respect for rights in 

large-scale land development and, on the 

basis of this analysis, recommend possible 

solutions to the problems identified.  In 

this overview we bring out some of the 

key findings from these updates. 
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2. Regional trends in Large-Scale Land 

Acquisitions 

 

Despite overall rapid economic growth and 

industrialisation in recent decades, the 

agricultural sector remains very important 

for the majority of Southeast Asian 

countries. Even in countries where 

migration to cities has been extensive, 

rural populations remain high and a 

disproportionately high number of poorer 

people remain in rural areas. Equitable 

development of lands and forests is thus a 

key challenge for the region as a whole.   

 

In Indonesia, agriculture accounted for an 

estimated 14.44% of the GDP in 2012, a 

figure which is projected to increase in 

2013. Both domestic and foreign 

investments are on the rise. Following the 

development of the road map for the 

Master Plan on Acceleration and 

Expansion of Indonesian Economic 

Development (MP3EI), the Ministry of 

Agriculture has developed six main 

economic corridors for the agricultural 

sector, three of which are dedicated to 

boosting the development of oil palm 

plantations in the provinces of Papua, 

Sumatra and Kalimantan. Oil palm 

plantations are expected to increase at a 

rate of 5.22% per year. 21.6 million ha of 

land will be allocated to plantation 

development in 2013, of which 9.1 million 

ha will be allocated to oil palm plantations, 

with expected expansion to 12 million ha 

in 2014.  

 

In the Philippines, where it is estimated 

that some 55% of the poor are rural, 

agribusiness is a central aspect of national 

development plans. While the country has 

a long experience of plantation-based 

agriculture and has been through many 

rebellions and agrarian reforms to try to 

more equitably redistribute lands, new 

laws again encourage foreign investment 

in land development and partnership 

schemes that encourage agrarian reform 

cooperatives and indigenous peoples to 

engage in agribusiness joint ventures. 

However, sound data on trends in land 

consolidation and large scale land 

acquisition are sparse. Biofuels policies 

target the planting of some 1.4 million ha 

with sugar, cassava, sorghum and jatropha, 

while oil palm continues to expand on the 

southern islands from a current extent of 

some 55,000 ha to a target of over 1 

million ha. Investors are coming from a 

range of countries including Indonesia, 

South Korea, China, Malaysia and the 

Middle East, with the World Bank and 

European Union also involved.     

 

The rapid expansion of Economic Land 

Concessions in Cambodia, in the context 

of a very weakly developed land tenure 

system is a cause of widespread concern. 

Already between 2004 and 2009 some 1 

million ha of lands had been allocated to 

such schemes, a mean rate of land 

allocation of some 170,000 ha a year. By 

2012, the rate of allocations had gone up 

more than threefold, to a mean of 530,000 

ha a year, which jumped the overall figure 

for lands under concession to over 2.6 

million ha by the end of 2012. In all, 3.9 

million ha, some 22% of the country, is 

now controlled by the private sector and 

particularly local elites. Most of these land 

schemes produce for foreign markets, 

notably neighbouring Thailand and 

Vietnam, as well as China, but also Japan, 

New Zealand and Europe. Topography and 

soils determine the types of plantations 

founds in different parts of the country. 

Whereas land concessions in the cooler 

and more seasonal northeast focus on 

rubber, acacia, cashews and pine trees, in 

the wetter, hotter southern and western 

provinces cassava, sugar, bananas, soya 

and rice are favoured with some extensive 

areas also down to oil palm. The biggest 

investors are coming from Vietnam, China, 

Indonesia, Japan and Singapore, as well as 

some Gulf States. 

 

Burma (also known as Myanmar) retains a 

basically agrarian economy. So far some 
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810,000 ha are known to have been 

allocated to larger scale agricultural 

ventures, many with close connections to 

the military, of which about a third have 

been planted and the rest allegedly held for 

land speculation. However, national and 

sub-regional plans call for rapid expansion 

of a diverse range of crops including 

exports of rubber, palm oil, rice, pulses, 

sugar and cassava up to over 4 million ha 

and as much as 3 million ha being 

proposed to provide national fuel security 

through cultivating jatropha for biofuels. 

Key investors are coming from China, 

Thailand, Taiwan, Hong Kong, Singapore, 

India, Malaysia, Vietnam and South Korea. 

 

In contrast to these other countries, 

Thailand’s agricultural sector is 

overwhelmingly smallholder dominated.  

Over, 95% of all land holdings are under 

10 ha. In sum, it seems that land laws in 

Thailand have prevented the consolidation 

of large land holdings in the hands of 

national corporations or foreign investors. 

By contrast, however, the agricultural and 

food-based industries in Thailand are 

concentrated in the hands of a relatively 

small number of large conglomerates, 

some of which have a wide regional and 

global reach. Thai agricultural products 

reach a wide range of markets including 

Europe, the Middle East, India and 

regional Asia countries. Also by contrast, 

Thai investors are gaining control of 

substantial areas of land in neighbouring 

Laos, Cambodia and Burma, including 

enterprises in sugar, cassava, oil palm and 

shrimp aquaculture. Thailand has received 

public interest from investors, mainly 

governments from the Gulf countries, as a 

source of supply of food for their 

populations. 

 

In Malaysia, plantations-based agriculture 

has a very long history, having been a 

cornerstone of the colonial economy. Yet 

although recent national policies have 

favoured urbanisation and industrialisation, 

even so the agricultural sector continues to 

contribute some 54% of GDP. Agriculture 

today is heavily skewed towards plantation 

agriculture of commodity crops over other 

food crops. Oil palm is one of Malaysia’s 

major exports earnings, accounting for 

some 37%. This sector is heavily driven by 

the private sector, with most of the planted 

area (61.6% or 3.1 million ha) under 

private ownership and mostly Malaysian-

owned. Only 13.6% (691,000 ha) are 

planted by independent smallholders, 

while the remaining 24.8% are under 

government or State agencies. In contrast, 

most of the planted rubber in Malaysia is 

under smallholdings (960,800 ha) rather 

than under the management of estates. The 

trend of Malaysian companies expanding 

abroad continues to escalate, with more 

than 50 Malaysian companies controlling a 

notable share of the oil palm plantation 

sector in neighbouring Indonesia. China 

remains the biggest export market for 

Malaysian palm oil, followed by India, the 

European Union, Pakistan, the US, Japan 

and Iran. The Ministry of Agriculture and 

Agro-based Industry’s 4
th

 National 

Agricultural Policy (2010-2020) has been 

accompanied with a number of schemes 

for agricultural revitalisation, such as the 

Economic Transformation Programme, the 

Muda Agricultural Development Authority 

model and the New Concept Joint-

Ventures on Native Customary Rights land 

in Sarawak.  

While similar trends in terms of 

agricultural investment and production can 

be discerned in all these South East Asian 

countries, even if they play out in very 

different ways given different tenurial and 

investment regimes, Timor-Leste 

constitutes something of an exception. 

Whereas 70% of the economy is agrarian, 

agriculture receives only 2% of State 

spending and foreign investments in land 

development remain insignificant. 

Although the government has ambitious 

plans for expanding agricultural 

production, this has yet to lead to foreign 

investment or notable land allocations. 
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Some 97% of lands in Timor-Leste are, as 

yet, unalienated. 

 

 

  

 
 

A Temiar man walking on his community’s traditional land which has just been cleared for 

agriculture (Lojing, Kelantan, Malaysia) (2013). Photo: Sze Ning

 

3. Problems with land acquisition 

 

 
. 

Land tenures and reforms 

 

Given the overall strong regional trend 

encouraging substantial investment in 

large-scale land development, other 

questions arise. Are the interests of current 

land users protected to ensure they are not 

disadvantaged by this trend? Are national 

institutions and laws robust enough to 

protect citizens’ property rights and other 

rights related to lands – rights to life, 

water, livelihood, health and cultural 

identity? Do people have a decisive voice 

over land development schemes proposed 

for their areas? Are indigenous peoples’ 

rights and the rights of women and ethnic 

minorities assured of effective State 

protection? 

 

In Indonesia, under the 1945 Constitution, 

the State has controlling power over all 

lands and resources but at the same time it 

recognises customary law communities.   

 

The 1960 Basic Agrarian Law provides 

options for land reform, and the allocation 

of leaseholds to corporations, while 

providing weak recognition of customary 

tenures as usufructs on State lands that 

must give way to development. World 

Bank studies suggest that less than 40% of 

all land holdings in Indonesia are titled, 

meaning that over 60% of land holdings 

are held under informal or customary 

tenures. A survey in Sulawesi suggests 

there more than 80% of rural land holders 

there lack formal title. In forest areas, 

which make up some 70% of the national 

territory, land ownership has not been 
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permitted despite the fact that some 33,000 

administrative villages (desa) are within or 

overlap areas designated by the 

administration as State Forest Areas. Only 

some 0.5% of forest lands have been 

allocated to communities under a variety 

of short term leaseholds. Recent rulings by 

the Constitutional Court have opened up 

various possibilities for the reallocation of 

forest lands, including ‘customary forests’, 

but laws and regulations to implement 

these new interpretations are yet to be 

promulgated.  

 

In Malaysia, the Constitution protects 

custom but all land matters are handled at 

the State level and thus there is 

considerable variety of tenurial situations. 

In both Sabah and Sarawak, colonial land 

laws sought simultaneously to protect 

custom and yet limit the exercise and 

extension of customary rights, with the 

aim of sedentarising people and 

modernising land use. These policies have 

been sharpened in the post-colonial period. 

While laws have frozen the extension of 

‘native customary rights’ and records of 

which areas are recognised are obscure, 

other laws and policies have sought to 

‘consolidate’ and free up native lands for 

investors. In Sabah, a recent law allows the 

recognition of communal title but is only 

being applied when communities 

relinquish their lands to take shares in a 

land development joint venture dominated 

by local politicians. Consequently, 

communities have filed literally hundreds 

of cases against developers and the State 

Governments in the courts. By contrast, 

the indigenous peoples of the Peninsula 

have been accorded ‘reserves’  to only 

very small parts of their customary areas 

and have even less security of tenure.     

 

In Cambodia, efforts to regularise land 

ownership are relatively new. The great 

majority of land users lack any formal title. 

Few land users can trace their links to their 

lands back to before the civil war ended in 

1979. New laws and land titling 

programme passed in recent years have led 

to some land security such that now 

around 12% of land holdings are titled, 

mostly in urban areas, but this leaves the 

great majority of rural communities with 

yet unclear rights. Although laws have 

been passed which notionally allow the 

recognition of indigenous peoples’ lands 

so far only 5 villages have secured titles 

and even these titles have been for 

relatively small parts of their ancestral 

domains.  

 

In Burma, all lands are considered to 

belong to the State and the great majority 

of actual land-owners hold lands through 

customary or informal arrangements but 

lack any form of land title. The land 

insecurity has been compounded by nearly 

over six decades of rebellions and 

insurgency which has led to large numbers 

of people being displaced, sometimes 

repeatedly, especially in the minority 

ethnic group areas. There are also very 

large numbers of landless people. Recent 

government efforts to formalise land 

holdings – as long-term, conditional leases 

on State lands – do not recognise rights 

based on customary law or actual use and 

may actually create greater uncertainty and 

pose new administrative obstacles to 

people seeking land security. At the same 

time laws are being changed that could 

facilitate foreign ownership of land. 

 

The cultural pre-eminence of rice farming 

and the prominence that encouraging 

smallholder rice production has had in the 

Thai economy may in part explain why 

land tenures in lowland Thailand are 

relatively secure. A series of land reforms 

and land titling programmes, promoted by 

politicians in populist election campaigns, 

have resulted in a proliferation of tenures. 

The overall effect has been that most 

lowland farms do now have titled owners. 

At the same time, national laws prohibit 

non-Thais from owning land. In the 40% 

of the country designated as forest reserves, 

the situation is quite different. There the so 



Brief #1 of 8: Regional Overview 

 

7 
 

called ‘hill tribes’, as well as upland Thais, 

are deprived of land rights and yet leases 

have been acquired by resort developers, 

tea plantations and reforestation schemes.  

 

The Philippines has had a long history of 

political and economic domination by a 

landed elite of Spanish descent, who 

established large land holdings in the more 

fertile lowland areas. Much of the recent 

history of the country is an expression of 

efforts to hand back lands to the country’s 

peasantry and indigenous peoples. The 

Comprehensive Agrarian Reform Law of 

1988 and extended until 2013 led to the 

distribution of 4.2 million ha of 

agricultural land to roughly 2.5 million 

beneficiaries from 1987 to 2010. Likewise 

the Indigenous Peoples’ Rights Act of 

1997 created a wide range of legal options 

for the country’s 14 to 17 million 

indigenous people to regularise their rights 

in lands as individual land holdings, 

alienable communal lands or inalienable 

domains. From 2002 to 2012, 158 

Certificate of Ancestral Domain Titles 

were awarded to indigenous people 

covering around 4.3 million ha of lands 

and an indigenous population of nearly 

920,000. However, despite these efforts 

large areas of lands and forests remain 

unsurveyed, or inaccurately surveyed, 

providing leeway for unscrupulous land 

transactions.   

 

In Timor-Leste land tenure is largely 

informal. Considering that massive 

disruptions during the war of liberation 

against the Indonesian occupying force led 

to the displacement of some 83% of the 

population, the fact that customary 

systems still order the tenurial relations of 

the majority of the people is testimony to 

their resilience and broad acceptance. The 

Constitution upholds customary rights and 

recent efforts to introduce new land laws 

have been delayed while improvements are 

sought to ensure due security for those 

who hold land. A window of opportunity 

remains to secure customary lands in 

advance of the proposed wave of land 

development. 

     

Impacts of land acquisition 

 

Given the generally weak tenurial security 

of local communities and indigenous 

peoples in South East Asia, State-

sponsored land development schemes 

aimed at promoting large-scale mono-crop 

agriculture and plantations inevitably pose 

threats to their rights, welfare, livelihoods 

and identity. The national reviews identify 

the following major problems, although 

the extent to which these are serious 

problems varies greatly from country to 

country. 

 

In Indonesia, numerous violations of 

rights have resulted from the lack of 

regulation of mechanisms of land 

acquisition by private entities, often 

exacerbated by bureaucratic corruption at 

the local level. Absence of Free, Prior and 

Informed Consent (FPIC) in processes of 

land acquisition has been the cause of 

numerous conflicts, of which many have 

already escalated to violence. Other 

serious concerns include threats to local 

food security and livelihoods, forced 

relocation, lack of or unfair compensation 

and smallholders arrangements, 

criminalisation of community members 

and human and land rights activists, 

landlessness and impoverishment. 

 

In Cambodia, lack of law enforcement 

and irregularities in the implementation of 

existing legislation has led to the 

proliferation of human rights abuses in 

recent years in the country’s agribusiness 

sector. Many development projects 

underway have been implemented without 

disclosure of information or public 

consultation with affected local 

communities. The militarisation of guards 

and the restriction of access through ELCs 

for local communities has also been 

documented. Food insecurity has increased 

in rural areas and families have become 
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impoverished as a result of the loss of their 

farmland and grazing land to large-scale 

agribusiness investors.  Furthermore, 

chemical waste from plantations and 

processing mills have in some cases 

polluted local water sources and poisoned 

fish, which is the main source of protein 

for many Cambodian communities. Long-

running disputes over land abound, and to 

date most efforts to seek resolution based 

on relevant laws and procedures have 

failed. Companies holding concessions 

continue to clear disputed land and local 

farmers have been forced to relocate with 

little or no compensation for their losses. 

Despite the ever increasing number of 

large-scale agribusiness investments and 

the State programs for community forestry 

and using students to identify holdings for 

issuing smallholder land titles, this is still 

insufficient to protect and support the 

rights of smallholders and out-growers, 

especially where concessions have already 

been granted. Many outspoken community 

members have protested against these 

abuses, but also fear for their own security 

as a result of their activism. It is also 

widely reported that concessions are being 

acquired for agribusiness development but 

in fact exploited primarily for logging 

purposes. 

 

In Burma, civil society concern has been 

raised on the risks posed to the rights of 

Burmese rural communities by the 

convergence of military, business and 

administrative interests in new projects 

which lead to the displacement of 

smallholders and rural communities from 

their farms, homes and forests. Severe (and 

sometimes fatal) land conflicts are 

beginning to emerge as rural communities 

seek to reclaim land taken from them 

without their consent and allocated to 

private companies. Whilst most of these 

relate to hydroelectric, gas and oil mining 

and pipelines and infrastructural projects, 

cases of agribusiness-related land conflicts 

are on the rise. Very few farmers have 

official land title certificates and the 

administratively complex and corruption-

fraught process to get title to their land 

puts peasant farmers’ land tenure security 

at serious risk. Concerns have also been 

raised over the transparency and freedom 

of new contract farming agreements. 

Frustrations over lost employment and 

benefit-sharing opportunities have been 

expressed where Chinese investors import 

unskilled labour from China to work in 

large-scale plantations. Agribusiness and 

other large-scale land conversions have 

also contributed to an unprecedented rate 

of deforestation across Burma in the last 

twenty years, with other contributing 

factors including illegal logging for 

fuelwood and charcoal.  

 

Timor-Leste’s history of displacement, 

overlapping titles, and lack of legal clarity 

over land has contributed to numerous 

land-related disputes. While most of the 

displaced have now returned to their 

communities or been resettled, many of the 

property disputes stemming from or 

aggravated by the crisis remain unresolved. 

No significant land conflicts resulting from 

private sector activities in rural areas have 

been reported to date in Timor-Leste, but 

uncertainty over land rights has been 

identified as one of the most likely triggers 

of future disputes. There are concerns 

about the lack of legal clarity concerning 

which land the government of Timor-Leste 

could potentially grant to investors, and 

perceived plans to accelerate development 

of State land, including through 

resettlement of families and expropriation. 

The experience of other subsistence-

dominated states in the region, according 

to some studies, suggests that endeavours 

to establish large-scale agribusiness 

projects without the agreement of 

community members is highly likely to be 

faced with substantial local resistance. 

 

In Malaysia, several national and State 

joint venture schemes and business models 

involve smallholders and landowners 

merely as collective landowners with no 
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direct role in managing operations. Much 

of the land claimed under customary rights 

is not yet titled and in Sabah, State laws 

have been amended to make it easier for 

the State to access native customary land 

(that is untitled) for agricultural projects. 

In some places, it has indeed been shown 

that oil palm plantations have proven to be 

a force for improvement in some rural 

areas. Yet the benefits of State-sponsored 

partnership models remain questionable 

due to the lack of accountability and 

transparency mechanisms within these 

models. Ill-regulated deforestation is 

rampant, including on indigenous peoples’ 

lands, and the government rhetoric of 

development and modernisation of 

indigenous peoples persist, as well as 

entrenched prejudice held against Orang 

Asli culture, lifestyles and aspirations and 

of their rights to land and resources. 

In the Philippines, the absence of a clear 

land use policy is causing alarm as lands 

are being converted to other uses, as this 

could threaten the integrity of the 

ecosystem and further undermine the gains 

of the agrarian reform. These loopholes are 

being used by the local elites and joint 

ventures to enter areas and secure land 

deals, often at the detriment of smallholder 

farmers’ livelihoods and rights. 

Government maps and land records are 

often not accurate and subject to differing 

interpretation. The unequal rights between 

the agribusiness ventures and the 

smallholders in some instances have 

caused havoc to the livelihoods of these 

farmers, eventually affecting their ability 

to earn income and provide food for their 

own families. Land disputes involving 

large agricultural companies often result in 

the internal displacement or land 

dispossession of farmers, leaving them 

with no recourse but to work as farm 

labourers. There are also reported cases of 

involuntary disappearance of farmers or 

activists opposed to big agribusiness 

companies. The practice of using child 

labour in plantation has been well 

documented in the Philippines, yet persists 

to this very day. However, not all land 

deals in the Philippines, however, are 

inherently inimical to farmers’ rights. The 

examples set by certain firms show that 

agribusiness can bring about community 

development and peace, particularly in 

former hotbeds of Muslim insurgents from 

the Moro Islamic Liberation Front (MILF).  

The situation in Thailand differs 

somewhat from the countries above in that 

large-scale agribusiness projects do not 

appear to have led to notable conflicts or 

abuses. Of main concern are the working 

conditions of the more than two million 

migrant workers from Cambodia, Laos and 

Myanmar in Thailand. While governance 

in land tenure in Thailand is considered 

amongst the best in the region, 

implementation into practice however has 

been relatively lacking and the complexity 

of the legal and judicial system and 

loopholes given to powerful individuals to 

abuse legislation has been at the 

disadvantage of the poor as reported in 

several cases. While a large amount of 

land in Thailand remains in the possession 

of small-scale farmers, studies have shown 

that security of landownership is 

proportional to the size of the land, 

whereby small farmers have less access to 

secure land ownership. Poor and 

indigenous communities are frequently 

located on public land rather than on 

privately owned land and that is where 

problems in land administration are most 

intense.  

4. Human Rights Frameworks and 

Land Acquisition 

The countries examined in these briefings 

have disparate track records in terms of 

international human rights instruments 

endorsement, and much progress needs to 

be made in terms of the domestication of 

these international laws into national 

legislation. The gap between policy and 

practice also remains to be addressed, and 

to date, no country has developed specific 
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legislation or policies to deal with the 

agribusiness sector, despite ongoing 

expansion in most of these countries. 

However, certain legal reforms are 

underway in the region, notably in relation 

to land tenure, environmental conservation 

and freedom of expression, which are 

promising steps towards rights-based 

agribusiness development. 

 
Despite protests by the Temiar Orang Asli community, forests within their traditional territories 

continue to be cleared for oil palm and rubber development under the Ladang Rakyat project 

(Kelantan, Malaysia). Photo: Sze Ning. 

 
Country ICCPR ICESCR ICERD ICEDAW ICRC ILO 111 ILO 169 

Burma    x x   

Thailand x x x x x   

Cambodia x x x x x x  

Malaysia    x x   

Indonesia x x x x x x  

Philippines x x x x x x  

Timor-Leste x x x x x   

Ratification of International Human Rights treaties by SE Asian Countries 

 

Indonesia is party to eight major human 

rights conventions: the Convention against 

Torture (ratified through Law No. 5 of 

1998); the Convention on the Elimination 

of All Forms of Racial Discrimination, the 

International Convention on the Right of 

the Child; the International Covenant on 

Economic, Social and Cultural Rights;  the 

International Covenant on Civil and 

Political Rights; the Convention on the 

Elimination of Discrimination Against 

Women; the Convention on the Rights of 

People with Disabilities and; the 

International Convention on the Rights of 

Migrant Workers and their Families. The 

protection of rights is also guaranteed 

through Law No. 39 of 1999 on Human 

Rights, which reiterates the rights 

enshrined in the Universal Declaration on 

Human Rights. Substantial jurisprudence 

has emerged from the Constitutional Court 

for the strengthening of protections for 

human rights of individuals and 

communities in the face of non-State 

actors, including corporations. However, 

the implementation of constitutional and 
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legal frameworks on human rights 

continues to fall short of protecting and 

recognising such rights in practice. One 

major reason for this is that a number of 

laws and policies contradict international 

law, and there is a lack of implementing 

regulations to apply the said constitutional 

and legal guarantees. 

Thailand has ratified several ILO 

conventions relevant to the agribusiness 

sector, including the core conventions 

C.100 on Equal Remuneration, C.138 on 

Minimum Age and C.182 on Worst Forms 

of Child Labour. Expropriation of land for 

agricultural development requires timely 

and fair compensation to land owners as 

mentioned in Article 42 of the Constitution. 

In addition, Thailand supported an 

initiative within the UN to develop a 

declaration on the rights of peasants and 

other people working in rural areas. In 

September 2012 Thailand voted for the 

adoption of the UD resolution 

A/HRC/21/L23 on the Promotion of the 

human rights of peasants and other people 

working in rural areas. Although Thailand 

voted in favour of the Declaration of the 

Rights of Indigenous Peoples (UNDRIP) it 

has not been integrated in national 

legislation and the identity of the 

indigenous peoples of Thailand is not 

recognised in the Constitution of 2007. A 

number of environmental conservation 

laws also threaten the rights of indigenous 

peoples in Thailand and have led to 

numerous conflicts between the State and 

local communities, who often depend on 

protected areas for their livelihoods. The 

Community Forest Act of 2007 is further 

criticised by civil society organisations and 

indigenous representatives for its exclusion 

of forest communities’ rights. A regulation 

on community land titling was passed in 

2010 (but not fully promulgated) to 

address longstanding conflicts with 

communities on public land. The 

regulation however has serious 

shortcomings as it excludes protected areas 

and its implementation is lacking. The 

Human Rights Commission of Thailand 

plays a key role in supporting indigenous 

peoples in claiming their rights through the 

judicial system, and in stimulating 

negotiation and dialogue where land 

conflicts between communities and 

companies prevail. 

Malaysia has only signed three 

international human rights conventions: 

the Convention on the Elimination of All 

Forms of Discrimination against Women 

(CEDAW) and the Convention on the 

Rights of the Child (CRC) and the 

Convention on the Rights of Persons with 

Disabilities. Since 2010 there have been 

several announcements from the 

government about initiating the ratification 

of human rights treaties as well as the 

drafting of a National Human Rights 

Action Plan, but none were forthcoming at 

the time of writing. Likewise, Malaysia 

signed the United Nations Convention on 

Biological Diversity (CBD) in June 1992 

and voted to support the adoption of the 

UN Declaration of Rights of the 

Indigenous Peoples (UNDRIP) in 

September 2007 yet there has thus far not 

been any announcement or commitment by 

the government to domesticate 

international laws into national legislation. 

On a more positive note, landmark 

decisions have reaffirmed the recognition 

of native rights that arise out of native laws 

and customs. Furthermore, the advent of 

voluntary international “sustainability” 

standards for timber and oil palm – the 

FSC and RSPO respectively – have 

opened up additional space for human 

rights issues to surface. In addition, since 

SUHAKAM was established, indigenous 

peoples, communities and representative 

organisations have used the Commission 

as a channel for their complaints and 

memorandums. In 2011, SUHAKAM 

embarked on its first National Inquiry, the 

National Inquiry into the Land Rights of 

Indigenous Peoples. However, it remains 

uncertain how the recommendations will 

be received and taken up by the respective 
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State governments and relevant 

departments.  

Burma has acceded certain international 

human rights instruments, including the 

Convention on the Elimination of All 

Forms of Discrimination Against Women 

(in 1997), the Convention on the Rights of 

the Child (in 1991), the Optional Protocol 

on the Convention on the Rights of the 

Child (in 2012) and the Convention on the 

Rights of Persons with Disabilities (in 

2011). Burma is also a party to ILO 

Convention No. 29 on Forced or 

Compulsory Labour (1955) and voted in 

favor of the United Nations Declaration on 

the Rights of Indigenous Peoples in 2007. 

Despite notable progress in terms of 

certain rights, such as freedom of 

expression and association, concerns over 

the human rights situation today in Burma 

continue to be expressed by civil society 

and United Nations bodies and 

representatives, including the Special 

Rapporteur on the situation of human 

rights in Myanmar in relation to 

‘violations of land and housing rights, in 

particular regarding the impact of 

infrastructure projects, natural resource 

exploitation and associated land 

confiscations and grabbing’. In relation to 

land rights, on a positive note, government 

and parliamentary officials in recent 

national dialogues with civil society have 

recognised the need to conduct land 

reforms in a more inclusive and 

sustainable fashion through responsible 

agricultural investment. The government 

has also acknowledged weaknesses in the 

Farmland Law and intends to review the 

law in relation to land dispute adjudication 

and rights of local residents to manage and 

use their farmlands. The formation in 

September 2012 of a new National Human 

Rights Commission is an important step 

towards the promotion and protection of 

human rights in Burma, and is already 

being actively used by civil society to raise 

cases of agribusiness-related land 

acquisition that fails to respect human 

rights. 

Timor-Leste acceded in 2003 to the 

International Convention on the 

Elimination of all Forms of Racial 

Discrimination (ICERD) and its Optional 

Protocol 2, the Convention on the Rights 

of the Child, the Convention on the 

Elimination of Discrimination against 

Women and its Optional Protocol, the 

International Covenant on Civil and 

Political Rights and the International 

Covenant on Economic, Social and 

Cultural Rights. No human rights abuses 

have been raised to UN human rights 

bodies to date in relation to private sector 

activities or agribusiness. However, the 

issue of land disputes and 

recommendations for better human rights 

recognition have been noted on a number 

of occasions by inter alia the Office of the 

High Commissioner for Human Rights, the 

Office of the Provedor for Human Rights 

and Justice, the UN Special Rapporteur on 

extreme poverty and human rights, as well 

as in Timor-Leste’s Universal Periodic 

Review 2012. Food insecurity was also 

highlighted as a major concern, 

particularly in rural areas. In May 2012, 

the UN Special Rapporteur on extreme 

poverty and human rights noted the 

complex situation of land titling in Timor-

Leste and the fact that large number of 

families dwell on land to which they do 

not hold a legal title, or which is claimed 

by several parties or the State. She pointed 

out that the use of eviction practices ‘is in 

clear violation of its human rights 

obligation’.  

The Philippines is a signatory to some 23 

international instruments under the UN 

system, including the Universal 

Declaration of Human Rights, the 

International Covenant on Economic, 

Social and Cultural Rights, the Convention 

on the Rights of the Child and the 

Convention on the Elimination of Racial 

Discrimination. While the Philippines has 
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passed several landmark laws on human 

rights, the challenge remains as to how to 

enforce these laws against big companies 

operating with clear disregard for the 

welfare of farmers and local communities. 

Currently, the National Human Rights 

Commission is advocating for a rights-

based approach to agribusiness expansion 

that should lead to the development not 

only of the State but more importantly of 

every individual, including the farmer. No 

specific policies have yet been developed 

to require  that agribusiness companies 

comply with human rights provisions of 

international treaties and agreements to 

which the Philippines is a signatory. A 

relevant legal development is the passing 

of the Anti-Enforced or Involuntary 

Disappearance Act of 2012 which can 

protect land and human rights activists 

supporting communities negatively 

affected by agribusiness developments. 

Another important legal development in 

the country is the Supreme Courts’ 

approval of the Rules of Procedure for 

Environmental Cases through the Writ of 

Kalikasan (Nature) in 2010, which has the 

potential to be used as a legal tool against 

oppressive agribusiness expansion in rural 

areas, particularly if the business is shown 

to pose a threat to the environment. 

Cambodia is signatory to almost all 

human rights instruments including the 

Universal Declaration on Human Rights, 

the International Covenant on Civil and 

Political Rights and the International 

Covenant on Economic, Social and 

Cultural Rights. Cambodia has adopted the 

ASEAN Declaration on Human Rights and 

is a member of the ASEAN 

Intergovernmental Commission on Human 

Rights (AICHR), the ASEAN Commission 

on the Promotion and Protection of the 

Rights of Women and Children (ACWC) 

and the ASEAN Committee on the 

implementation of the ASEAN Declaration 

on the Protection and Promotion of the 

Rights of Migrant Workers (ACMW). The 

Cambodian constitutional law also 

guarantees that all signed international 

instruments are part of Cambodian law and 

other articles reaffirm Cambodia’s 

commitment to ensuring that all 

Cambodians are able to enjoy their 

economic, social and cultural rights to the 

fullest extent possible. However, 

Cambodia has yet to develop and apply 

principles on business and human rights to 

the corporate sector, in order to hold the 

private sector accountable for its conduct, 

including those businesses that are owned, 

operated or controlled by the State. At the 

national level, the RGC has established 

mechanisms and policies to enforce human 

rights protections, such as through the 

establishment of a Human Rights 

Commission at the National Assembly and 

at the Senate. The Law on Demonstration 

was developed to allow citizens of 

Cambodia to better practice their right to 

assembly. Furthermore, a law on 

Environmental Impact Assessment (EIA) 

seeks to strengthen the accountability of 

the private sector in terms of 

environmental preservation. The Law on 

Agricultural Land and the Law on Access 

to Information were still in draft form at 

the time of writing.  

5. Conclusions and Recommendations 

The similarities and differences in realities 

and concerns faced by rural communities 

in Southeast Asia whose lands are targeted 

for agribusiness expansion, point to an 

array of possible scenarios for the 

development of this sector in a way that 

respects local tenures, customs, livelihoods 

and economies, and from which genuine 

and sustainable economic and social 

benefits can be derived by rural 

communities. The following section offers 

a number of non-exhaustive 

recommendations to this end. 
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Aerial view of land being developed for oil palm in Ulu Baram, Sarawak (2012). Photo: Sze Ning. 

Government policies and targets are 

encouraging the steadfast expansion of the 

agribusiness sector in Indonesia, and there 

is concern as to whether legal reform to 

bring national laws and land allocation 

mechanisms in line with international law, 

will be able to keep up with the scale and 

pace of large-scale land acquisitions. Civil 

society organisations, often in support of 

affected communities, are playing an 

increasingly important role in bringing up 

human rights violations to the attention of 

governmental bodies, including Komnas 

HAM, and pushing for legal reform 

through the Constitutional Court, the latter 

of which has demonstrated a progressive 

stance in its commitment to upholding and 

strengthening human rights, a promising 

sign for the near future. However, a lot 

more work needs to be done in terms of 

legal reform and monitoring of 

implementation to ensure that new laws 

produced comply with international human 

rights instruments that Indonesia has 

signed or ratified, and to develop 

mechanisms to hold (local) government 

officials accountable for human rights 

abuses. 

Thailand’s agricultural sector appears to 

remain largely based on small-scale 

farming with few records of human rights 

abuses in agribusiness projects reported to 

date. However, it has been noted that rich 

and powerful elites are taking advantage of 

land distribution programmes, and the 

complicated legal framework on land 

property rights in Thailand remains a 

source of concern. Land reform to address 

this problem and improve the access to 

land for landless households will be 

critical. Thai agribusiness has a strong 

orientation on export and biofuel crops 

which does impact on local livelihoods 

and, through increased food prices 

resulting from export and biofuel-oriented 

agricultural development, may potentially 

threaten the food security of the most 

vulnerable households who still lack 

adequate access to food. Environmental 

impacts and encroachment by 

agribusinesses as well as by small farmers 

also remain concerns in Thailand. Despite 
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obvious efforts, it has been difficult for the 

Thai government to hold the respective 

companies or individuals to account for 

their actions. Ambiguity over property 

rights and a lack of streamlining of the 

work of relevant government agencies 

exacerbates these problems. Increasingly, 

Thai agribusiness companies are becoming 

key investors in agriculture in other 

countries of Southeast Asia. In some cases, 

these Thai companies have reportedly 

violated human rights through large-scale 

land acquisitions. Such cases have been 

brought forward to the Thai Human Rights 

Commission who has engaged with these 

companies to seek resolution and remedy. 

The Thai government has an increasing 

responsibility to ensure that Thai 

companies fulfil their human rights 

obligations when operating abroad, 

regardless of whether the host country is 

able or willing to enforce human rights 

protections.  

As the Philippines continues to promote 

and strengthen its agribusiness sector, the 

government has to step up its efforts in 

respecting the rights of ordinary citizens 

and farmers against land grabbing, unfair 

labour practices, use of child labour and 

forced deals without respect for Free, Prior 

and Informed Consent. This issue has to be 

solved by using a multi-pronged approach 

in which the participation of different 

sectors of society is a critical component. 

The first order of battle is still to complete 

the distribution of lands under the CARP. 

A law on comprehensive land use at the 

national level is another urgent task. It is 

also imperative that agribusiness 

companies be required by the government 

to respect and implement the international 

treatises on human rights to which the 

Philippines is a signatory, as their code of 

conduct. With this mechanism in place, 

there will a better chance of agreed 

collective consent in the monitoring of 

human right standards in areas where 

agribusinesses are operating. Multi-

sectoral monitoring should also be done 

starting from the identification of areas for 

the agribusiness expansion, community 

consultation and negotiation, right up to 

the implementation of the agreement to 

ensure that human rights are properly 

acknowledged and respected in the process. 

This will in turn pave the way for 

responsible agribusiness on the ground in 

partnership with the government and civil 

society that could foster inclusive and 

sustainable growth in the long run. A 

further recommendation is to develop a 

clearing house for foreign investments on 

agribusiness which would establish 

mechanisms and regulations for all 

investments involving the lease of 

agricultural lands, and where failure to 

strictly enforce human rights standards 

could act as a ground for the cancellation 

of permits.   

In Malaysia, the policies driving 

agriculture and commodities are mainly 

geared towards large-scale developments 

and sector modernisation as well as 

focused on downstream value-added 

growth within the country and overseas. 

Yet concomitantly, Malaysia has a dismal 

record in terms of human rights and 

agribusiness, especially with regards to the 

impact of large concessions of timber and 

oil palm plantations on indigenous 

peoples’ rights to land and livelihood. 

Unfortunately this is being replicated in 

the countries where Malaysian investors 

are operating. To combat this, greater 

support needs to be provided to NGOs to 

increase their visibility, reach and 

influence as well as their effectiveness in 

various arenas of human rights and 

environmental advocacy, in Malaysia and 

abroad. Support for efforts to bring about 

political and legal reforms in national and 

State laws and administrative practices that 

incorporate SUHAKAM’s 

recommendations from its National 

Inquiry to recognise the land rights of 

indigenous peoples is essential. A credible 

time-bound national human rights action 

plan to sign and ratify the core human 
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rights instruments that Malaysia is not yet 

party to is critical. Furthermore, a critical 

review and assessment of the impacts of 

current agricultural policies and systems 

needs to be carried out, with the view to 

creating and supporting alternative models 

of agriculture that respect indigenous land 

rights and customs. The practices of 

“responsible” companies need to be 

encouraged and supported. Finally, further 

research and advocacy to make banks, 

financial institutions and investment 

houses more transparent, accountable, and 

aware of the potential human rights 

violations in agribusiness financing and 

investing is crucial. 

  

There is much speculation over where 

Burma is headed in terms of development, 

investment opportunities and human 

rights. With agribusiness expansion on the 

rise, the question remains as to whom most 

will benefit from these investments in the 

short and long term, and what this implies 

for Burma’s political and economic 

trajectory and its largely rural population. 

Land reform is urgent and steps taken by 

the government to this end may usher in a 

new era of possibility for Burma’s 

beleaguered citizenry. Much will depend 

in the types of investment undertaken, the 

laws that regulate them and their 

implementation and the overall quality of 

governance in the concerned areas. In 

terms of legal reform, it is critical that the 

government adopt laws and policies that 

support smallholder farmers’ livelihoods, 

such as legal recognition of and respect for 

customary rights and institutions, as well 

as recognition of upland shifting 

cultivation as a formal land use category. 

Smallholder farmers, landless people, and 

land-poor households have fundamental 

rights to land and food that need 

immediate attention and protection under 

the law. Foreign governments and aid 

agencies can play a useful role in helping 

Myanmar figure out how to address land 

disputes. Fellow ASEAN countries in 

which the State owns the land can also 

provide examples of lessons learned and 

experiences for how they have sought to 

resolve land tenure and land rights issues 

in the context of agribusiness expansion.  

 

In Timor-Leste, agribusiness remains at 

an embryonic stage, and post-conflict 

infrastructural reconstruction and the 

development of a formal land 

administration and legislation remain 

priority areas of concern. The way in 

which agribusiness will develop, if it does, 

will require the development and adequate 

implementation of land laws that respect 

and protect the rights of individuals and 

communities, takes into consideration 

customary laws and tenures, and requires 

that principles and rights under 

international law be respected by both 

investors and the State. In a country where 

food consumption, income and security 

depend on control of and access to land, 

there is great uncertainty about the 

capacity of the Timor-Leste State to 

administer a titling program covering the 

entire country and to monitor and regulate 

land acquisitions. The support of 

international agencies and donors to the 

government in land titling, and to regulate 

and monitor land acquisitions, appears 

critical in the short and medium terms. 

One policy option for ensuring social and 

environmental compliance in relation to 

large-scale investments is for the 

government of Timor-Leste to require 

mandatory accreditation with an 

international industry certification scheme. 

Obligations on the State and on private 

investors to engage in wide and transparent 

consultation with local communities prior 

to agribusiness development will also be 

essential. The setting up of an independent 

Land Commission to gazette community 

areas, in consultation with the 

communities, could create a starting point 

of what is inside or outside community 

areas. Key to this will be government 

engagement with local communities to 

better protect the rights of communities 
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and access to land held under customary 

tenure. 

 

In Cambodia, Large Scale Land 

Acquisition for agribusiness development 

has increased rapidly from 2009 to 2013, 

during which time more than 1.6 million 

ha of land have reportedly been converted 

to private State land for agricultural 

investments. Yet despite receiving 

significant revenue for national economic 

development, it appears that Cambodia is 

not yet ready for development of the 

agribusiness sector as existing legal and 

technical frameworks are limited, making 

it difficult to manage this windfall 

revenue. In particular, recognition and 

protection of local communities’ rights to 

land remain inadequate and indigenous 

peoples’ land rights are particularly poorly 

protected under existing legislation and 

titling procedures. International human 

rights standards on business and human 

rights have yet to be implemented 

rigorously. Cambodia still needs to 

strengthen its land and natural resource 

management, and better enforce human 

rights protections and promotion, if it 

wishes to align itself with other ASEAN 

countries. Steps to this end could include: 

developing appropriate schemes to engage 

smallholders in ways that respect their 

rights to manage their small-scale 

agricultural activities and access markets 

more easily; Land Use Planning carried 

out throughout the country, and spatial 

planning data made available for access by 

the public; areas to be allocated for 

sustainable use of natural resources by 

local communities distinct from 

investment locations; the strengthened and 

better monitored implementation of 

national legal frameworks; the 

implementation of adopted international 

human rights instruments and in particular 

recognition and respect in practice of 

UNDRIP and ICERD; the further active 

commitment to and involvement of 

Cambodia in ASEAN’s human rights 

mechanisms and; strengthened 

accountability mechanisms for the private 

sector and government bodies. 
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