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FPP comments and inputs to EU FLEGT Action Plan evaluation (2003-14) 

 

August 2015 

 

SUMMARY AND KEY RECOMMENDATIONS 

  

FPP finds that key positive aspects and impacts of the 2003 EU FLEGT Action Plan include, inter alia: 

 Application of participatory approaches to forest governance and inclusive processes for timber trade 

agreements that involve civil society organisations, indigenous peoples and the private sector 

 Scope for legal and policy reforms to tackle illegal logging as part of the FLEGT Voluntary Partnership 

Agreement (VPA) process, which has supported progressive legal reform in some (but not all) VPA countries  

 Improved transparency in forest policy discussions in VPA countries and increased capacity of national civil 

society organisations to engage in national dialogues on forest governance and legality compliance issues. 

 Development of useful frameworks and approaches for independent forest monitoring (IFM)  

 Progress in public procurement and private sector due diligence standards. 

 

Key gaps and deficiencies in the contents of the Plan and its implementation include: 

- Little attention to international norms and obligations on human rights and governance of land tenure 

- No systematic recognition of the legal rights of indigenous peoples and forest communities 

- Inadequate links with relevant EU policies and commitments on indigenous peoples  

- Inadequate recognition of the positive linkages between secure community tenure rights, legal trade, good 

governance and the sustainable management of forests  

- Narrow approaches to legality, which are invariably limited to selected national laws to the exclusion of other 

key national laws (including constitutional provisions and customary laws) and international laws  

- Inconsistent approaches to legality: a lack of complementarity between the approach to legality in VPAs and 

the EU Timber Regulation, which would allow illegal timber to be ‘laundered’ into the EU market by virtue of 

a FLEGT VPA license being granted on the basis of compliance with some, but not all, applicable laws  

- VPA development and implementation that does not fully respect community land rights 

- Slow implementation of VPA reforms and lack of transparency in legal review processes (e.g. Cameroon) 

- Limited scope to tackle illegal deforestation and forest clearance for commercial agriculture  

- Mismatch with new global standards and initiatives applicable to good forest governance and sustainable 

supply chains, including the UN Declaration on the Rights of Indigenous Peoples (UNDRIP), the FAO 

Voluntary Guidelines on the Governance of Tenure (VGGT), the New York Declaration on Forests and the CBD 

Action Plan on Customary Sustainable Use (among others). 

 

It is concluded that the Action Plan has established a progressive model for participatory forest governance and 

has achieved inclusive processes for the regulation of international trade in tropical timber. It is recommended 

that the EU consolidate these important gains while addressing current gaps by updating the EU Action Plan to 

apply legality standards that encompass all national, international and customary laws and enable targeted EU 

support for land reform in support of community tenure rights. A future Action Plan should ensure coherence 

with wider EU policies on human rights, indigenous peoples and land governance as well as EU commitments to 

halt global deforestation. To this end, the scope of the Action Plan should be expanded to include commitments 

and measures to tackle illegal trade in non-timber forest risk commodities, including palm oil, beef, soy, rubber, 

sugar, biofuels, paper and pulp. 
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The Forest Peoples Programme (FPP) is pleased to be able to contribute to the ongoing review of 

the EU Forest Law Enforcement, Governance and Trade (FLEGT) Action Plan. FPP works with 

indigenous peoples, other forest peoples and local partner organisations in a number of countries 

where Voluntary Partnership Agreements (VPA) have been signed or are still being negotiated. 

This submission is based on FPP’s general experience of forest governance and FLEGT issues as 

well as discussions with local partners and forest networks on the FLEGT VPA initiatives in 

Guyana, Indonesia, Cameroon, Liberia and DRC. Observations and recommendations also draw on 

a comparative legal analysis of existing VPAs carried out by FPP.1 

 

1. General Observations on the EU FLEGT Action Plan (2003) 

 

FPP notes and commends the following positive aspects of the 2003 Action Plan, including, inter 

alia: 

 The focus on ensuring broad stakeholder participation in the development of the VPAs (Action 

Plan: page 14). 

 The focus “…on promoting equitable and just solutions to the illegal logging problem which do 

not have an adverse impact on poor people” (Action Plan: page 3). 

 The recognition that donors, including the EU and Member States, can work with partner 

governments to support community forest initiatives and ensure that key underlying factors, 

such as land tenure and access to forest resources, are addressed and local participation in the 

fight against illegal logging is encouraged (Action Plan: page 6). 

 That partner countries should commit “…to ensure that the applicable forest law is consistent, 

understandable and enforceable and is supportive of sustainable forest management principles” 

(Action Plan: page 13). 

 The acknowledgement that “Social factors…of relevance to forest sector investments include 

conflict over land and access to forest resources (for example, disputed land ownership, or 

contradictions between official and traditional land ownership rights). (Action Plan: page 18) 

 The recognition that in some producer countries the enforcement of existing laws may not 

promote sustainable timber production and, in those circumstances, “…the EU should 

encourage a review of the legal framework” (Action Plan: page 5). 

 The EC commitment to “…work to recognise and address in its development co-operation 

programmes the role forests play in the context of conflicts, and address relevant issues including 

local and indigenous peoples’ rights to the forests they depend on for a living, and good 

governance in remote, sparsely populated forest areas” (Action Plan: page 21) 
 
 
This submission sets out several legality issues that FPP considers are central to achieving legal 
and sustainable trade in timber and other commodities. Part 1 assesses successes, gaps and 
limitations in the Action Plan and its impacts on the ground. Part 2 briefly examines experiences 
in Guyana, Indonesia, Cameroon and DRC. Part 3 presents some recommendations for an updated 
and expanded EU Action Plan on Forests. 
 
 
 
                                                      
1 Perram, A (2015) Legality in FLEGT Voluntary Partnership Agreements: the case of the missing human rights standards Draft FPP 

legal briefing, forthcoming 
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a) Community and civil society participation 
 
One of the main strengths of the EU Action Plan is its participatory approach to forest governance 
and its requirement for inclusive processes and involvement of non-State actors in the 
development of timber trade agreements. The implementation of the Action Plan has enabled 
increased participation of national civil society organisations in forest policy making and forest 
management discussions in several VPA countries. It is notable that in several cases the FLEGT 
VPA process has stimulated the formation of new national civil society and NGO platforms on 
forest policy issues (e.g. in Republic of Congo, Gabon, Ivory Coast, Vietnam). These platforms and 
networks have increased civil society capacity on forest policy and governance issues, and have 
helped local non-state actors bring forward key issues linked to land tenure, customary rights and 
illegal logging (though official uptake of these issues by state and EU parties to the VPA process 
has been variable – see 1(c) below). 
 
While FLEGT has achieved participatory processes through VPA negotiation and implementation, 
civil society engagement has been confined largely to national organisations and NGOs. Other than 
the Liberia case where community organisations have been directly involved and some 
engagement with community forest forums in Ghana, the direct participation of communities in 
the development and implementation of VPAs has been limited. Negotiations are normally held in 
capital cities and official outreach to communities has been minimal. In the case of Guyana, plans 
for consultation with communities have been very slow to emerge (taking more than two years); 
while schedules for the Guyana VPA negotiations have not yet taken adequate account of the need 
to allow time for community consultations (see 2(a) below). 
 
One reason hindering the effective involvement of local communities is that the FLEGT process 
and policy discussions are highly technical. There is therefore a tendency for technical NGOs and 
consultants to get engaged, whereas grassroots organisations and indigenous peoples’ 
representatives either stay out or drift away from the process as they find it is too technocratic.  
 
Although some international NGOs, including FPP, have compiled community guides to FLEGT, 
including videos and audio training materials, there is a marked need for more accessible official 
EC and EU information on the FLEGT process and related European initiatives on forests for use 
by civil society and indigenous peoples in producer countries. 
 
One of the main lessons stemming from FLEGT VPA initiative so far is that giving ample time to 
the development of VPAs is essential to foster meaningful civil society and community 
participation. It is crucial that the EU and EC officials involved in FLEGT are not pressured to 
speed up VPA processes in order to reduce costs or fast-track the issuance of FLEGT licenses. 
 
 
b) Forest peoples, human rights and international obligations 
 
Since the start of the FLEGT programme, indigenous peoples’ organisations and social justice 
NGOs, including FPP, have cautioned that a failure of forest law enforcement initiatives to respect 
customary rights and international human rights standards could result in the illegal 
dispossession of community forest lands, and unjust criminalisation of legitimate community 
forest resource use. Unless legality approaches uphold community rights, ensure respect for 
customary tenure systems and address flaws in national legal frameworks, there is a danger that 
the FLEGT focus on illegal logging may lead to the (further) criminalisation and economic 
marginalisation of forest peoples with insecure tenure.2 

                                                      
2 Colchester M., Boscolo M., Contreras-Hermosilla A., Gatto F.D., Dempsey J., Lescuyer G., Obidzinski K., Pommier D., Richards 

M., Sembiring S.S., Tacconi L., Rios M.T.S.and Wells, A. (2006) Justice in the forest: rural livelihoods and forest law enforcement 

CIFOR, Bogor 
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Although forest peoples’ rights are noted in a few places in the Action Plan (Action Plan: pages 6, 
18, 21, Annex III), the document does not directly address the need to respect and secure forest 
peoples’ rights in order to meet international obligations, achieve sustainable management of 
forests and ensure legal trade in timber. While the FLEGT Action Plan rightly refers to CITES 
(Section 4.6.2), the CBD (Action Plan: page 24) and the OECD Convention on Bribery (Section 
4.6.3), there is very little attention to other relevant international treaties and legal standards (see 
sections 1(a) above and 1(f) below). Human rights instruments are not directly referenced 
anywhere in the plan even though it is recognised that illegal logging undermines respect for 
human rights (Action Plan: page 4).  There are also inadequate links with relevant EU policies on 
indigenous peoples as required by the general principle of policy complementarity, including the 
1998 EC Working Document on support for indigenous peoples in the development co-operation 
(initiative) the 1998 Council Resolution on indigenous peoples in the development co-operation 
and 2002 Council Conclusions on Indigenous Peoples. 
 
The failure to address human rights directly in the Action Plan appears to have influenced the 
VPAs already signed and still under development. Other than a passing reference to human rights 
in the preamble to Annex II of the VPA with Cameroon and a reference to the UN Declaration on 
the Rights of Indigenous Peoples in the preamble of the VPA with the Republic of Congo, none of 
the existing VPAs make any direct reference to human rights obligations of producer countries at 
all.3 Among those in development, we note that the current drafts under discussion in relation to 
the Honduran VPA refer to ILO Convention No. 169, but this is the only reference to a human 
rights instrument contained in any draft VPA to our knowledge.   
 
There is no systematic framework within the current FLEGT VPAs to include international 
standards on indigenous peoples’ or local communities’ rights. Rather, the focus of the VPAs is on 
assessing legality with reference to national laws deemed to be relevant so that verification of the 
legality of timber can occur. The emphasis has all too frequently been limited to national forestry 
laws, irrespective of the often discriminatory outcomes of those laws for forest communities, and 
neglecting other relevant national laws (including those regarding forest and land tenure), let 
alone international and customary laws. As a result, the incorporation of laws on indigenous 
peoples’ and communities’ rights in VPAs is ad hoc and highly contingent on the laws and policies 
of the specific country with which the VPA is concluded.  
 

This omission is potentially serious given that land allocation and timber concessions systems in 

producer countries are still often rooted in the colonial expropriation of forest lands and 

resources (perpetuated in current law and practice), which facilitates the exploitation and trade of 

timber in contravention of international human rights laws to which VPA countries are party. 

Those human rights laws require States to respect community land rights and to obtain the free, 

prior and informed consent (FPIC) of affected communities before those rights are interfered 

with.  

 

In practice however, the standard practice is for States to grant logging concessions to private 

companies over the heads of communities (i.e. without their consent, involvement, compensation 

and adequate benefit sharing and social impact assessment) resulting in timber that has been 

illegally logged. A failure to address international obligations could thus facilitate the violation of 

international human rights laws under these trade agreements. 

 

 

                                                      
3
 FPP: supra note 2. 
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Obviously, the EU must respect the sovereignty of the nation states with which it deals, and cannot 

simply impose legal reforms on another country. However, it is accepted legal practice that article 

2(7) of the UN Charter, which prohibits interference in states’ internal political affairs, does not 

apply to human rights.4 Moreover, producer countries have agreed to be legally committed to 

implementing the international human rights laws to which they are a party. This is a decision of a 

sovereign state that should be fully respected, and cannot therefore be legitimately disregarded 

on grounds of non-interference with state sovereignty. 
 
Addressing human rights obligations in FLEGT VPA trade agreements (and in any amended FLEGT 
Action Plan) would bring the EU’s wider policy objective on sustainable forest management in line 
with its own international human rights law obligations and in line with its overall policy 
objective on human rights, as set out in the EU Strategic Framework and Action Plan on Human 
Rights and Democracy.5 The latter recalls article 21 of the Treaty on the European Union and 
reaffirms that “the EU will promote human rights in all areas of its external action without 
exception” – including in trade and investment. Outcome 11 of the Action Plan is to “Make trade 
work in a way that helps human rights”. This commitment has been maintained in the Joint 
Communication to the European Parliament and the Council on an Action Plan on Human Rights 
and Democracy (2015-2019),6 which emphasises that the EU “is under severe scrutiny for what are 
perceived as discrepancies in its approach to human rights issues” and therefore needs to improve 
the coherence and consistency of its external policies when it comes to human rights. The EU 
Action Plan on Human Rights for 2015-2019 was adopted in July 2015.7 
 
Any updated Action Plan on Forests should reference and support implementation of existing EU 
commitments and initiatives on human rights, including commitments to mainstream the 
standards set out in the United Nations Declaration on the Rights of Indigenous Peoples and 
related human rights instruments in all relevant EU and EC policies (see also 1(d) and 1(e) below). 
  
c) Forest governance and legal reforms  
 
It is highly positive that the Action Plan recognises the potential need for law reforms in order to 
achieve its aims of promoting sustainable forest management and legal trade in timber. Such 
recognition provides an opportunity to harmonise national forest, land and related legislation 
with applicable international standards and human rights obligations, including recognition of 
and respect for customary tenure and laws. In practice, however, the impact of the FLEGT 
initiative and VPAs on forest sector reforms in timber producing countries has so far been 
variable, and harmonisation of national laws with international obligations has not been 
addressed directly in VPA implementation.  
 
In the Republic of Congo, Cameroon, Ghana and Liberia, legal reform plans are inserted in annexes 
to the VPAs, including plans to review laws relating to land tenure, community forests and local 
benefit sharing. Civil society organisations in these countries report that the inclusion of legal 
reform in the VPA processes has helped keep up momentum for the adoption of new legislation in 
support of communities. One example is the 2011 Indigenous Peoples Rights Law of the Republic 
of Congo.8 While this law had been under development since 2006, the signing of the VPA 
reportedly helped speed up its enactment at the end of 2010.   
 

                                                      
4 Judge Weeramantry of the International Court of Justice, Bosnia and Herzogovina v. Yugoslavia, 11 July 1996. 
5 https://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/foraff/131181.pdf  
6 https://ec.europa.eu/europeaid/sites/devco/files/joint-communication-ap-human-rights-and-democracy_en.pdf  
7 http://data.consilium.europa.eu/doc/document/ST-10897-2015-INIT/en/pdf 
8 Loi n° 5-2011 du 25 février 2011 portant promotion et protection des droits des populations autochtones 

http://www.ilo.org/dyn/natlex/docs/SERIAL/88187/100746/F1448385261/COG-88187.pdf   

https://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/foraff/131181.pdf
https://ec.europa.eu/europeaid/sites/devco/files/joint-communication-ap-human-rights-and-democracy_en.pdf
http://data.consilium.europa.eu/doc/document/ST-10897-2015-INIT/en/pdf
http://www.ilo.org/dyn/natlex/docs/SERIAL/88187/100746/F1448385261/COG-88187.pdf
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Experience shows that the inclusion of progressive legal reform issues in VPAs is linked in part to 
the capacity of civil society organisations to press for change. At the same time, legal reform 
commitments are most likely to be included in the VPA where legislative reform processes are 
already underway or being planned. Uptake of legal reforms is also tied to the openness of 
governments to legal review and reform initiatives in the forest sector.9 Where options for legal 
reform have been addressed in VPAs, experience shows that actions to implement new laws can 
be slow, and reform processes do not necessarily ensure transparent and effective public 
participation. In the Republic of Congo, the 2011 Indigenous Peoples’ Rights law has so far not 
been implemented, while in Cameroon current land reform processes are centralised, lack 
transparency and have no stated intention of protecting customary land tenure systems. One 
problem is that treatment of reform processes in the VPA documents can sometimes be vague, 
without any requirements to ensure alignment with international standards and obligations.  
 
Where governments are resistant to forest sector reform, it is evident that VPAs have not secured 
required changes in law and policy to uphold forest peoples’ rights. This is a major shortcoming in 
some countries. The Indonesian VPA, for example, does not contain any commitments or schedule 
for the reform of forestry laws (see 2(ii) below). In the case of Malaysia, indigenous peoples have 
pulled out of the process as recognition and respect for customary land rights are not being 
addressed by the government in VPA negotiation.10 In Guyana, indigenous peoples have called for 
legislative reform to ensure full recognition of their collective customary land rights and FPIC, but 
the previous government opposed such reforms, claiming that tenure reform is beyond the scope 
of FLEGT and that the government understands FLEGT primarily as a ‘market access tool’ dealing 
with technical issues in timber extraction and trade (see also 2(i) below).11 
 
These experiences indicate that governments entering into VPA negotiations need to be more fully 
informed on the scope of FLEGT and its objectives to promote good forest governance, including 
through legal reform. This might entail prior training on FLEGT scope and objectives by the EU or 
EC officials before VPA negotiations start. Where governments are reluctant to address 
governance reform, human rights and tenure issues, FPP considers that the EU could take a 
decision to not enter into negotiations or apply a much more proactive approach in promoting 
legal and policy reforms under the FLEGT process, including specific attention to international 
obligations and protection of customary tenure rights. By so doing, the EU would help prevent the 
adoption of VPAs linked to timber allocation and trade arrangements that violate the rights of 
forest peoples to the detriment of ensuring legality (see also 1.(b) and 1(f)). A future EU Action 
Plan on forests would be strengthened by including requirements and incentives for producer 
country to make commitments to implement transparent and timely legal review and reform 
actions, while ensuring harmonisation with international standards and obligations. 
 
Naturally the EU will see civil society and communities as having a central role in pushing for 
VPAs that provide for transparent and timely legal review and reform actions that ensure 
harmonisation with international obligations. However, the power imbalances and governance 
problems underpinning forest sector illegality are often stacked against civil society and 
communities, who may find that their positions are dismissed by government forest authorities 
who lead VPA negotiations. An effective set of incentives and requirements in the EU Action Plan, 
fully implemented by the EU delegations involved in VPA development and application, would 
therefore be key to addressing those power imbalances and governance problems. 

                                                      
9 FERN (2013) Improving Forest Governance: a comparison of FLEGT VPAs and their impact FERN, Moreton in Marsh and 

Brussels http://www.fern.org/sites/fern.org/files/VPAComparison_internet_0.pdf  
10 Yong, C. (2014) Deforestation Drivers and Human Rights in Malaysia. http://www.forestpeoples.org/topics/climate-

forests/publication/2014/deforestation-drivers-and-human-rights-malaysia  
11 Aide Memoire: Third Guyana-EU Negotiation Session on FLEGT-VPA, 16 April 2015, Georgetown, Guyana 

http://www.euflegt.efi.int/documents/10180/210095/Guyana_3rd_Aide_Memoire_signed.pdf/b4c505aa-5bce-4c36-8ae6-

600589a06d96  

http://www.fern.org/sites/fern.org/files/VPAComparison_internet_0.pdf
http://www.forestpeoples.org/topics/climate-forests/publication/2014/deforestation-drivers-and-human-rights-malaysia
http://www.forestpeoples.org/topics/climate-forests/publication/2014/deforestation-drivers-and-human-rights-malaysia
http://www.euflegt.efi.int/documents/10180/210095/Guyana_3rd_Aide_Memoire_signed.pdf/b4c505aa-5bce-4c36-8ae6-600589a06d96
http://www.euflegt.efi.int/documents/10180/210095/Guyana_3rd_Aide_Memoire_signed.pdf/b4c505aa-5bce-4c36-8ae6-600589a06d96
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d) Land and territorial rights 

 

Numerous international human rights norms establish the right of indigenous peoples and other 

forest communities to own and control their customary lands, together with the related principle 

of free, prior and informed consent, which requires that such peoples and communities be 

consulted, and give (or withhold) their consent, before any purchase or use, on or affecting their 

customary lands, by third parties. International law in this area specifically incorporates 

customary law as an essential element in defining indigenous peoples’ property rights. Customary 

law, in turn, derives from the customs and traditions of peoples and communities themselves.12 

Under international law, customary tenure and laws of indigenous peoples give rise automatically 

to property rights in the customary owners, based on their customary use, regardless of whether 

such rights are formally recognised by the State.13 In all VPA countries customary law is prevalent 

in community governance of forest areas where many communities continue to live according to 

custom and traditional ways of life.   

 

Illegal logging and corrupt timber concession land allocation systems continue to be a major 

problem in many forest nations, with centralised national concession systems enabling laundering 

of illegal lumber in many cases.14 A persistent difficulty in many producer countries is that the 

official processes for allocating land for commercial timber extraction and other uses including 

agriculture, mining, infrastructure, energy and conservation fail to properly respect the rights of 

forest peoples. Frequently this is because land and forest legislation is out of date and still applies 

discriminatory and unjust colonial legal principles that fail properly to recognise the land rights of 

forest-dependent communities (see below).15 

  

Forest lands are allocated in violation of customary land rights without due consultation and with 

no prior agreement with affected communities.  It is also common that official land use maps and 

government information on community land ownership (under legal title and/or customary law) 

are incomplete or incorrect, further increasing the risk of imposed land concessions.16 Even where 

national laws require community consultation and social and ecological zoning before land 

designations are made; these norms are not often adhered to by the relevant government 

authorities. In many cases, national processes for land allocation and sale of industrial 

concessions continue to be plagued by corrupt practices.17   

                                                      
12 FAO (2013) Improving governance of forest tenure: a practical guide FAO and IIED, Rome and London 
13 See inter alia, Case 11.577 (Awas Tingni Indigenous Community - Nicaragua), Annual report of the IACHR. OEA/Ser.L/V/II.102, Doc.6 rev., (Vol. 

II), April 16, 1999, 1067, para. 108; and, Concluding observations of the Human Rights Committee: Australia. 28/ 07/2000. CCPR/CO/69/AUS. 
(Concluding Observations/Comments), paras. 10 and 11.; and Mayagna (Sumo) Awas Tingni Community Case, Judgment of 31 September 2001.  
14 Finer M, Jenkins C N, Blue Sky, M A  and Pine J  (2014) “Logging Concessions Enable Illegal Logging Crisis in the Peruvian 

Amazon”    Scientific Reports 4, Article number: 471 doi: 10.1038/srep04719 

http://www.nature.com/srep/2014/140417/srep04719/full/srep04719.html  
15 Tchah, P (2014) Amélioration de la gouvernance du secteur foncier au Cameroun Mise en œuvre du Cadre d’Analyse de la 

Gouvernance Foncière World Bank LGAF Final Report, Yaoundé; See also, Phan, TG, Tran N T, Duong TL, Nguyen K T and Ly, 

VT (2015) Livelihood Impact Assessment of Vietnam’s Proposed Voluntary Partnership Agreement Vietnamese NGO Network on 

FLEGT, Hanoi http://loggingoff.info/sites/loggingoff.info/files/LIA%20Final%20report%20-%20VNGO-

FLEGT%20Network%2014.4.2015.pdf  

http://siteresources.worldbank.org/INTLGA/Resources/Cameroon_Final_Report.pdf  
16 Dooley, K and Griffiths, T (Eds)(2014)  Indigenous Peoples’ Rights, Forests and Climate Policies in Guyana: a special report 

FPP and APA, Moreton in Marsh  http://www.forestpeoples.org/topics/responsible-finance/publication/2014/indigenous-peoples-

rights-and-climate-policies-guyana-sp  
17 See, for example, Colchester, M.; Anderson, P. and Chao, S. (2014) Assault on the Commons: Deforestation and the Denial of 

Rights in Indonesia http://www.forestpeoples.org/topics/climate-forests/publication/2014/assault-commons-deforestation-and-denial-

http://www.nature.com/srep/2014/140417/srep04719/full/srep04719.html
http://loggingoff.info/sites/loggingoff.info/files/LIA%20Final%20report%20-%20VNGO-FLEGT%20Network%2014.4.2015.pdf
http://loggingoff.info/sites/loggingoff.info/files/LIA%20Final%20report%20-%20VNGO-FLEGT%20Network%2014.4.2015.pdf
http://siteresources.worldbank.org/INTLGA/Resources/Cameroon_Final_Report.pdf
http://www.forestpeoples.org/topics/responsible-finance/publication/2014/indigenous-peoples-rights-and-climate-policies-guyana-sp
http://www.forestpeoples.org/topics/responsible-finance/publication/2014/indigenous-peoples-rights-and-climate-policies-guyana-sp
http://www.forestpeoples.org/topics/climate-forests/publication/2014/assault-commons-deforestation-and-denial-rights-indonesia
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Given this situation, it is positive that the 2003 Action Plan acknowledges the importance of 

tenure issues and notes the role of contested tenure rights in forest conflicts (Action Plan: pages 6 

and 18), even though treatment of the issue is somewhat piecemeal (see below). The 2003 EU 

Council Conclusions on FLEGT, urging the EU and its Member States to enable forest sector 

reforms that ‘strengthen land tenure and access right especially for marginalised, rural 

communities and indigenous peoples’, could have been more clearly incorporated into the Action 

Plan and its implementation.18 In practice, the impacts of FLEGT on forest tenure reform differ 

from country to country. Positive tenure impacts have been experienced in Liberia where the 

FLEGT process has reinforced ongoing land reform initiatives.19 In other cases, however, VPA 

treatment of tenure rights has been limited to repeating guarantees for community access and use 

rights within timber concession areas (under existing national laws) without dealing with unjust 

forest concession systems that violate community land rights (e.g. Central African Republic VPA). 

Most VPAs, including the VPAs for Indonesia and Cameroon, do not contain any explicit 

protections for customary land rights (see Section 2(ii) below). 
 

FPP considers that the variable treatment of land rights in VPAs may be partly due to the Action 

Plan’s failure to draw a clear and unequivocal link between legality, sustainability and forest 

communities’ internationally and nationally recognised rights to land and resources. Although the 

Plan notes the positive contribution of communities to forest protection and effective efforts to 

address illegal logging (Action Plan: page 6), a specific linkage between secure community tenure 

rights and sustainable management of forests is not made.  We suggest that the EU Action Plan 

might have been more successful at producing pro-poor, good governance and sustainable 

outcomes if these connections – and in particular, the need to respect the customary land rights of 

indigenous peoples and local communities – had been spelled out more clearly. 

 

Over the last decade, there has been a steady increase in the amount of evidence showing that 

secure rights to land and resources for local communities is closely related to good forest 

governance, sustainable use of forest resources and the maintenance of healthy forest 

ecosystems.20  There is also much evidence demonstrating that recognition and respect for local 

property rights are an important precondition for achieving poverty reduction in forests (and are 

key to the enjoyment of numerous other human rights, including rights to food and water, health, 

and the enjoyment of culture).21   

                                                                                                                                                                                
rights-indonesia; Hinterberger, C., See, B., Sophorn, S., Svay, S.,Tessier, J., and Yothin, E (2014) Threatened Lands, Threatnened 

Lives: the human rights situation of Indigenous Peoples in Cambodia, AIPP, Chiang Mai 

http://iphrdefenders.net/images/documents/ebook//Low%20resolution%20HRIPKH3_Feb_17_2015.pdf.  
18 Council of the European Union (2003) Communication from the Commission to the Council and the European Parliament on 

Forest Law Enforcement, Governance and Trade (FLEGT): Proposal for an EU Action Plan – Council Conclusions. at page 3 
19 FERN (2013) op cit. at page 17. 
20 Persha L, Agrawal A, and Chhatre A (2011) “Social and Ecological Synergy: Local Rulemaking, Forest Livelihoods, and 

Biodiversity Conservation” Science 25 March 2011: Vol. 331 no. 6024 pp. 1606-1608; Nepstad D, Schwartzman S, Bamberger B, 

Santilli M, Ray D, et al. (2006) “Inhibition of Amazon deforestation and fire by parks and indigenous lands” Conserv Biol 20: 6573; 

C. Stevens, R. Winterbottom, J. Springer and K. Reytar, 2014, Securing Rights, Combating Climate Change: How Strengthening 

Community Forest Rights Mitigates Climate Change, World Resources Institute, 

http://www.wri.org/sites/default/files/WRI14_Report_4c_Strengthening_Rights_final.pdf ; A. Kothari, C. Corrigan, H. Jonas, A. 

Neumann and H. Shrumm, eds.. 2012, Recognising and Supporting Territories and Areas Conserved By Indigenous Peoples And 

Local Communities: Global Overview and National Case Studies, Secretariat of the Convention on Biological Diversity, ICCA 

Consortium, Kalpavriksh, and Natural Justice, Montreal, Canada. Technical Series no. 64, 160 pp. 

https://www.cbd.int/doc/publications/cbd-ts-64-en.pdf  
21 See, for example, M. Hobley and M. Buchy, 2012, ‘Poverty and Social Safeguards in VPAs’, presentation, Chatham House Illegal 

Logging Stakeholder Update, February 2012; CIFOR (2013) Forests, food and livelihoods: What policy makers should know CIFOR, 

Bogor http://www.cifor.org/library/4062/forests-food-and-livelihoods-what-policymakers-should-know/   

http://www.forestpeoples.org/topics/climate-forests/publication/2014/assault-commons-deforestation-and-denial-rights-indonesia
http://iphrdefenders.net/images/documents/ebook/Low%20resolution%20HRIPKH3_Feb_17_2015.pdf
http://www.wri.org/sites/default/files/WRI14_Report_4c_Strengthening_Rights_final.pdf
https://www.cbd.int/doc/publications/cbd-ts-64-en.pdf
http://www.cifor.org/library/4062/forests-food-and-livelihoods-what-policymakers-should-know/
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The fundamental connection between land tenure, good forest governance and community food 

security is recognised in the UN FAO Voluntary Guidelines on the Responsible Tenure of Land, 

Fisheries and Forests (VGGT) – of which the EU has been an important proponent. In line with 

international human rights law, the Guidelines require that states recognise and protect 

indigenous peoples’ ownership of their ancestral land.22 The VGGT also establish that states 

should take actions to safeguard and secure the land rights of other customary land-owners in 

forests. In this regard, the VGGT affirm that:  

 

States should provide appropriate recognition and protection of the legitimate tenure 

rights of indigenous peoples and other communities with customary tenure systems, 

consistent with existing obligations under national and international law (VGGT: 9.4).  

 

An updated European Action Plan on Forests should integrate international obligations and 

standards on community land rights. It should also give much greater attention to the role of 

secure community tenure rights in ensuring legality compliance and achieving the sustainable 

management of forests. To this end, a future EU Action Plan on Forests should include a dedicated 

section and proposals for action on land tenure, forest protection and measures to combat illegal 

trade in timber and deforestation resulting from other forest-risk commodities (see Section 1(g)). 

 

e) Free, prior and informed consent (FPIC) 

 

The 2003 Action Plan does not refer to the principle of FPIC, nor has this principle generally been 

incorporated in VPAs. Other than partial treatment of community consent issues in the VPAs with 

Ghana and Liberia, FLEGT agreements with producer countries do not refer to any requirement of 

consent from customary landowners.23 The omission of FPIC under FLEGT is potentially 

problematic given that numerous international norms enshrined in human rights instruments 

establish the right of indigenous peoples to own and control their customary lands and affirm the 

related standard of free, prior and informed consent (FPIC).24  

 

The FPIC safeguard has likewise been incorporated into most voluntary commodity certification 

standards and now forms part of the performance standards of the International Finance 

Corporation (IFC). Broadly, FPIC requires that indigenous and other highly land-connected forest 

peoples are consulted on a free, prior and informed basis, and give (or withhold, or condition) 

their consent, before the commencement of any project or the adoption of any legislative or 

administrative measures that may affect their customary land and resources.  

 

                                                      
22 FAO (2012) Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries and Forests in the Context of 

National Food Security  FAO, Rome http://www.fao.org/docrep/016/i2801e/i2801e.pdf 
23 Principle 1 of Ghana’s legality annex states that in order for timber to be legal, it must have “originated from prescribed sources 

and concerned individual, group and owners gave their written consent to the land being subjected to the grant of timber rights”. It is 

not entirely clear however who “concerned individuals and groups” are identified and whether their right to give or withhold consent 

is consistent with international law. Principle 2, Indicator 2 of Liberia’s legality matrix requires that “All communities within 3,0 

kilometres of the proposed concession area (called ‘affected communities’) have been consulted by FDA and have given their 

informed consent to the proposed concession”. See also FERN (2013) Improving Forest Governance: a comparison of FLEGT VPAs 

and their impact FERN, Moreton in Marsh and Brussels at pages 20-21 
24 See especially, UNREDD (2013) Legal Companion to the UN-REDD Programme: Guidelines on Free, Prior and Informed 

Consent (FPIC) - International Law and Jurisprudence Affirming the Requirement of FPIC 

http://www.unredd.net/index.php?option=com_docman&Itemid=134&view=list&slug=legal-companion-to-fpic-guidelines-2655  

http://www.fao.org/docrep/016/i2801e/i2801e.pdf
http://www.unredd.net/index.php?option=com_docman&Itemid=134&view=list&slug=legal-companion-to-fpic-guidelines-2655
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In October 2014, the EU publicly committed to reviewing all of its relevant policies and external 

communications to ensure adherence to the minimum standards set out in the UN Declaration on 

the Rights of Indigenous Peoples (UNDRIP).25 Article 19 of the UNDRIP affirms that: 

 

States shall consult and cooperate in good faith with the indigenous  peoples concerned 

through their own representative institutions in  order to obtain their free, prior and 

informed consent before adopting  and  implementing  legislative  or  administrative  

measures  that  may affect them. 

 

An updated EU Action Plan on forests should incorporate the core FPIC standard and also ensure 

coherence with relevant EU policies, including the EU Policy on Indigenous Peoples that is 

currently being reviewed and updated in 2015. 

 

f) Definition of legality  

 
The 2003 Action Plan has focussed mainly on ensuring legality in accordance with “national laws”.  
FLEGT VPAs to date are far too selective in the laws deemed to be relevant and applicable for 
measuring legality. Legality definitions have invariably been limited to selected national laws to 
the exclusion of other key national laws (including constitutional provisions and customary laws) 
and international laws. This fails to recognise that the national laws referred to often remain 
racially discriminatory and are therefore contrary to producer countries’ international legal 
obligations to uphold forest peoples’ rights, and often also contrary to other national laws, 
including constitutional provisions and customary laws.  
 
International and customary laws have largely been left out of the picture in considering legality 
standards – even where international laws have (or may have) direct application in national law 
(e.g. Guyana, Indonesia), where international law has primacy over national law according to the 
constitution (e.g. Cameroon), or where international laws have been integrated into national law 
by domesticating legislation (e.g. Liberia).  
 
This neglect of national and international human rights and customary laws in the FLEGT VPA 
process perpetuates legal uncertainty, as it leads to a situation where timber is deemed legal 
without being able to demonstrate compliance with all applicable laws. 
 
Furthermore, this exclusion of national and international human rights laws and customary laws 
also contradicts the definition of applicable law in the EU Timber Regulation (Regulation No 
995/2010), whose definition of ‘applicable legislation’ includes “the legislation in force in the 
country of harvest covering …third parties’ legal rights concerning use and tenure that are 
affected by timber harvesting” (Article 2(h)). This EUTR definition necessarily includes national 
and international human rights laws and customary laws. This point is particularly crucial as 
timber imports given a FLEGT license according to the terms of a VPA’s Legality Assurance System 
can be imported into the EU without further EUTR due diligence legality risk assessment. 
Therefore to avoid VPAs being used as a loop-hole for ‘laundering’ timber that is not compliant 
with all applicable laws, it is vital that the VPAs implement a comparably exhaustive definition of 
applicable law. 

 

                                                      
25

 European Union Statement delivered by H.E. Ioannis Vrailas, Deputy Head of the European Union to the United Nations, United 

Nations General Assembly Third Committee on Item 65 a & b: Rights of Indigenous Peoples http://eu-

un.europa.eu/articles/en/article_15604_en.htm  

http://eu-un.europa.eu/articles/en/article_15604_en.htm
http://eu-un.europa.eu/articles/en/article_15604_en.htm
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The lack of due attention to international legal norms undermines the purpose of creating clear, 

coherent and unambiguous forest laws aimed at ensuring the sustainable use, management and 

exploitation of forest resources. It also misses an important opportunity for the EU to promote 

and encourage increased recognition and enjoyment of human rights (1(b) above). 

 
Most of the countries negotiating VPAs have, in the exercise of their own sovereign capacity, 

ratified key international treaties on human rights, such as the International Covenant on Civil and 

Political Rights (ICCPR), the International Covenant on Economic, Social and Cultural Rights 

(ICESCR) and the International Convention on the Elimination of All Forms of Racial 

Discrimination (ICERD). The integration of international legal laws in the VPA negotiations and in 

the legality definitions would thus enable producer countries to meet their existing obligations 

under the various human rights and environmental instruments to which they are a party.  

At the same time, the various EU member states are party to these instruments as well and have a 

vested interest in complying with intergovernmental agreements given the reciprocity inherent in 

such multilateral treaty relations. It is therefore reasonable and legally sound for the EU to require 

that VPA definitions of “legal timber” are compliant with international human rights provisions 

that are often legally binding on EU member states and producer countries alike.  

Compliance with tenure-related human rights obligations is plainly a central question for 

sustainable and equitable forest governance. The EU should ensure that respect for human rights 

and related international obligations are made explicit in an updated Action Plan and in all EU 

initiatives on forests. It should also make sure that legal human rights obligations are a 

compulsory point of discussion from the outset of (and throughout) all existing and future VPA 

negotiations and implementation processes, including in the definition of legality and design and 

revision of legality assurance systems (LAS). 

FPP considers that a fully integrated and systematic approach is necessary to ensure legality in 

timber and other commodity supply chains entering the EU. This approach should seek VPA 

partner countries’ adherence to all sources of applicable law (international, national and 

customary), and seek to create coherent forest and land laws that respect international and 

customary tenure and laws. Insisting on adherence to all applicable laws throughout timber 

supply chains would also strengthen the VPA process by creating more sustainable and 

participatory management of forests in producer countries.  

 

g) Deforestation and conversion timber 

 

Despite some notable (fluctuating) gains in reducing deforestation rates in Brazil, forest loss has 

accelerated over the last decade in many tropical countries including those engaged in VPA and 

FLEGT initiatives (e.g. Indonesia, Malaysia, Liberia, Cameroon).26 Land grabbing is widespread 

and intensifying in all regions and forest peoples are facing expropriation of their forest lands on a 

massive scale.27  

                                                      
26

 Securing Forests, Securing rights: Report of the International Workshop on Deforestation and the Rights of Forest Peoples, FPP 

and Pusaka, December 2014 http://www.forestpeoples.org/topics/rights-land-natural-resources/publication/2014/securing-forests-

securing-rights-report-intern 
27 Alden-Wiley, L (2011) The Tragedy of Public Lands: The Fate of the Commons under Global Commercial Pressure International 

Land Coalition (ILC), Rome; Global Witness (2013) Rubber Barons: how Vietnamese companies and internatinal financiers are 

http://www.forestpeoples.org/topics/rights-land-natural-resources/publication/2014/securing-forests-securing-rights-report-intern
http://www.forestpeoples.org/topics/rights-land-natural-resources/publication/2014/securing-forests-securing-rights-report-intern
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In Latin America and Asia, commercial agricultural conversion of forests is the biggest single 

driver of deforestation and illegal land acquisition. In sub-Saharan Africa the principal direct 

drivers are urban expansion, commercial agriculture, industrial logging and extractive activities.28 

Other significant direct drivers include mining, oil and gas extraction, infrastructure and energy 

developments. 

 

Land use conversion for commercial agriculture and infrastructure development is preceded by 

clear felling and the sale of logs for the timber trade or the production of pulp, paper and 

processed wood products (plywood etc). Studies have shown that as much half of all tropical 

deforestation over the period 2000-2012 was due to illegal land clearance for commercial 

agriculture resulting in widespread environmental damage, land use emissions, human rights 

violations and dispossession of community lands.29 Forest clearance and removals of conversion 

timber are fuelled by indirect drivers, including insecure community tenure rights, corruption in 

national systems of land allocation and licensing systems, rising global demand for foods, fibres, 

minerals and biofuels and soaring commodity prices on global markets.30 

 
According to a study carried out for the European Commission, EU countries imported and 

consumed 36% of crops and livestock products linked to deforestation in the producer countries 

over an area of 9 million ha over 18 years (1990-2008).31 The European Parliament and 

Commission are now considering possible action and measures to tackle this “embodied” global 

deforestation. Possible measures include greater regulation of supply chains linked to European 

imports of agricultural commodities and biofuels, alongside initiatives to tackle unsustainable 

patterns of consumption and food wastage. 

 

The 2003 FLEGT Action Plan directly addresses forest loss and damage caused by illegal logging, 

but does not contain commitments or proposed actions to curb forest loss and illegal trade in 

timber stemming from illegal land zoning and forest clearance for commercial agriculture and 

other land uses. This is a major loophole in the Action Plan, with potential to undermine FLEGT-

VPA and EUTR efforts to eliminate illegal trade in timber and timber by-products. Lack of Action 

Plan measures to address the illegal trade and embodied deforestation in agricultural commodity 

imports to the EU indicates that its focus on illegal timber from forestry concessions is too narrow 

to address some of the greatest obstacles to achieving good governance and sustainable 

management of forests in producer countries. 

                                                                                                                                                                                
driving land grabbing in Cambodia and Laos, GW, London; Global Witness (2015) The New Snake Oil: violence, threats, and false 

promises at the heart of Liberia’s palm oil expansion, Global Witness, London; See also Schoneveld, G C (2014) “The Governance 

of Large-scale Farm Investments in Sub-Saharan Africa”  CIFOR Infobrief No.72,May 2014 

http://www.cifor.org/publications/pdf_files/infobrief/4560-infobrief.pdf 
28 Elias, P and May Tobin, C (2011) “Tropical Forest regions” in Boucher, D, Elias, P, Lininger, K, May-Tobin, C, Roquemore, S 

and Saxon E (2011) The Root of the Problem: what’s driving tropical deforestation today? Union of Concerned Scientists; Ickowitz, 

A, Slayback, D, Asanzi, P and Nasi R (2015) Agriculture and Deforestation in the Democratic Republic of Congo: a synthesis of the 

current state of knowledge Occasional Paper 119, CIFOR, Bogor 
29 Lawson, S (2014) Consumer Goods and Deforestation: An Analysis of the Extent and Nature of Illegality in Forest Conversion for 

Agriculture and Timber Plantations Forest Trends, Washington, DC. See also Colchester, C and Chao, S (Eds)(2013) Conflict or 

Consent: the oil palm sector at the cross roads FPP, Pusaka, HuMA, CED, AnthroWatch, Jambi, Walhi, IPF, Relufa, Tuk Indonesia, 

Sawit Watch, Green Advocates Moreton in Marsh and Jakarta 

http://www.forestpeoples.org/sites/fpp/files/publication/2013/11/conflict-or-consentenglishlowres.pdf  
30 Supra note 28. See also FPP (2015) Hollow Promises: An FPIC assessment of Golden Veroleum and Golden Agri-Resource’s 

palm oil project in Liberia FPP, Moreton in Marsh http://www.forestpeoples.org/sites/fpp/files/publication/2015/04/hollow-

promises-report.pdf  
31 http://ec.europa.eu/environment/forests/pdf/1.%20Report%20analysis%20of%20impact.pdf  

http://www.cifor.org/publications/pdf_files/infobrief/4560-infobrief.pdf
http://www.forestpeoples.org/sites/fpp/files/publication/2013/11/conflict-or-consentenglishlowres.pdf
http://www.forestpeoples.org/sites/fpp/files/publication/2015/04/hollow-promises-report.pdf
http://www.forestpeoples.org/sites/fpp/files/publication/2015/04/hollow-promises-report.pdf
http://ec.europa.eu/environment/forests/pdf/1.%20Report%20analysis%20of%20impact.pdf
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FPP recommends that a future upgraded EU FLEGT initiative should be merged with a new 
expanded EU Action Plan that would address legality and sustainability in other commodity 
supply chains causing embodied deforestation. Development of an EU Action Plan on 
Deforestation using an integrated cross-sectoral approach to regulating forest risk commodities 
would help implement EU commitments to halve tropical deforestation by 2020 and meet pledges 
made under the UN New York Declaration in 2014 to strive to halt the global loss of natural 
forests by 2030 (signatories to the NY Declaration include the European Union, Belgium, 
Denmark, Germany, France, UK and the Netherlands).32  

Adoption of a rights-based approach, along with much greater attention to actions needed to 
secure community tenure, would also help the EU meet its commitments to: 

Strengthen forest governance, transparency and the rule of law, while also empowering 
communities and recognizing the rights of indigenous peoples, especially those pertaining to 
their lands and resources.33 

 

 

2. Country specific experiences and comments 

  

In addition to the general comments made above, FPP is also able to comment on specific 

experiences with the FLEGT initiative and VPA process in some of the VPA countries where we 

work. The summary comments below seek to address briefly whether the progressive aspects of 

the Action Plan mentioned above are translated into positive impacts on the ground; and whether 

gaps in attention to forest peoples’ rights have resulted in harmful outcomes. In so doing, the 

comments also shed light on the sixth question to be answered by the FLEGT evaluation: “What 

other emergent, unexpected outcomes, impacts and side effects, either positive or negative, have 

FLEGT actions brought through? Who benefitted and who did not, and through which mechanism?”34 

  

(i) Guyana: 

 

The EU FLEGT process in Guyana formally started in 2012. Initial stages were plagued by a lack of 

transparency and an ineffective consultation process. After complaints about shortcomings with 

the multi-stakeholder consultation process, the Guyana Forestry Commission (GFC) committed to 

plans for nation-wide outreach, including to indigenous communities. It should be noted, 

however, that the Communication and Consultation Strategy meant to guide this outreach process 

is not yet finalized 2½ years into the negotiation process.  

 

Even though this newly visible commitment to an inclusive stakeholder engagement is positive, it 

is unclear whether GFC’s consultation plan will ensure full and effective participation. Indigenous 

communities remain concerned about the representation that is made on their behalf on the 

multi-stakeholder negotiating body (the National Technical Working Group, or NTWG). So far, key 

concerns raised by indigenous peoples about the need for secure customary land ownership have 

been dismissed as being outside the remit of the VPA process.35  

                                                      
32 The New York Declaration on Forests http://www.un.org/climatechange/summit/wp-content/uploads/sites/2/2014/07/New-York-

Declaration-on-Forest-%E2%80%93-Action-Statement-and-Action-Plan.pdf 
33 Ibid. 
34 http://www.flegt-evaluation.org/wp-content/uploads/2015/03/Briefing-Note-English-Final.pdf  
35 See paragraph 22 of Aide Memoire: Third Guyana-European Union negotiation session on a forest law enforcement, governance 

and trade (FLEGT) Voluntary Partnership agreement (VPA), April 2015  

http://www.un.org/climatechange/summit/wp-content/uploads/sites/2/2014/07/New-York-Declaration-on-Forest-%E2%80%93-Action-Statement-and-Action-Plan.pdf
http://www.un.org/climatechange/summit/wp-content/uploads/sites/2/2014/07/New-York-Declaration-on-Forest-%E2%80%93-Action-Statement-and-Action-Plan.pdf
http://www.flegt-evaluation.org/wp-content/uploads/2015/03/Briefing-Note-English-Final.pdf
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Likewise, calls for a review of existing legislation and policies (as encouraged in the EU Action 

Plan), including review and amendment of the Amerindian Act 2006, have so far been effectively 

disregarded in the VPA negotiations (though formal VPA negotiation records do acknowledge that 

land tenure issues have been raised by indigenous peoples). If these vital legal reform issues are 

not addressed, the EU risks adopting a VPA with Guyana that could undermine the human rights 

guarantees enshrined in the Guyanese Constitution.36 In short, without proper protections for 

land rights and FPIC there is a serious risk that timber concessions will be imposed on the lands of 

indigenous peoples. As a consequence, timber coming from untitled customary land of indigenous 

communities (i.e. lands not yet titled under national law) could be harvested and traded (i.e. 

stolen) without the consent of the community and still receive a VPA license. Any such potential 

land and timber grabbing poses genuine threats to the rights and livelihood security of forest 

communities in Guyana and may well be found to be illegal if challenged in court. A credible VPA 

process in Guyana must address calls by indigenous communities for their customary rights to 

land and resources to be secured in the VPA before signing.37  

 

Measures are needed to ensure that consultation schedules allow for meaningful public and 

community participation. To this end, the roadmap for finalising the VPA must provide ample time 

for good faith consultation with Amerindian villages and organisations on the legality definition, 

LAS and related issues. Despite some modest extensions made to the VPA timeline in 2014, the 

current road map is unduly compressed. FPP considers that expectations expressed by GFC 

officials in April 2015 that the VPA may be concluded in 2016 are not realistic and could 

undermine the credibility of the process. The roadmap thus requires further extension in order to 

foster the full and effective participation of forest-dependent communities in Guyana before the 

VPA is finalised. 

 

It should be noted that the EU delegation grant to the Amerindian Peoples Association (APA) 

made in 2014 has certainly helped foster sharing of information with communities. APA and FPP 

have been able to use this EU funding support to help open space for policy dialogue to ensure 

community concerns are communicated to the government (e.g. Legality Seminar held in 

Georgetown in February 2015). The problem is that these concerns have so far not been 

adequately addressed in the formal negotiations and draft legality definition.  

 

At the same time, official actions are still required to improve representation and increase 

transparency in the VPA process.  In order to achieve this, the promised wider stakeholder 

consultations must be accompanied by an improved representation of indigenous communities on 

the NTWG. In relation to transparency, the minutes from the meetings of the NTWG should be 

made publicly available.  

 

With the election of a new government in Guyana, the coming months provide an important space 

for renewed dialogue between indigenous peoples, the GFC and relevant Ministries regarding the 

direction and timeline for the VPA process. 

                                                      
36 Articles protecting indigenous peoples’ rights include 142(2)(b)(i), 149(6)(c), 149C, 149G 149J and 154A. 
37 Community views on the Guyana-EU FLEGT VPA process: a summary report of twelve local workshops held in Regions 1 and 2 

(June 2014-Janary 2015), APA, Georgetown (forthcoming). See also  

Statement by indigenous peoples about the FLEGT VPA in Guyana http://www.forestpeoples.org/topics/european-union-and-

european-commission/news/2015/07/statement-indigenous-peoples-regarding-eu 

http://www.forestpeoples.org/topics/european-union-and-european-commission/news/2015/07/statement-indigenous-peoples-regarding-eu
http://www.forestpeoples.org/topics/european-union-and-european-commission/news/2015/07/statement-indigenous-peoples-regarding-eu
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(ii) Indonesia: 

 

The VPA in Indonesia has been signed and the Timber Legality Assurance System, also known as 

SVLK (Sistem Verifikasi Legalitas Kayu), is being rolled out. There are, however, a series of 

problems both with the system itself and its implementation. 

 

Indonesian law contains protections for communities’ customary rights over land and resources, 

but there are no verifiers in the SVLK legality standard protecting against forest licenses being 

issued on customary land, or against violation of communities’ rights to consultation and 

participation in management planning.38 These rights are also affirmed in the Indonesian 

Constitution and have been upheld by the Constitutional Court which has required amendments 

to the Forestry Act, recognising that where indigenous peoples’ customary territories overlap 

areas classed as ‘forest areas’ (kawasan hutan) these areas should not be considered State Forest 

Areas (kawasan hutan negara). The implication of this ruling is that forest areas subject to 

customary rights should not be handed out as forestry concessions.  

 

This emphasizes another weakness of the SVLK, which is that it only assesses corporate, not 

government, behaviour. This indicates an assumption that all licenses and permits issued by the 

government are by definition legal without any system for verifying that they are obtained 

lawfully. However, there is widespread high-level corruption related to the allocation of land and 

issuing of licenses for palm oil and timber plantations. Two governors of provinces highly affected 

by deforestation have been arrested in recent years for corruption during the issuance of such 

licenses.39 Consequently, it is worrying that there is no guarantee that timber linked to corruption 

or violation of community rights is excluded from legally certified SVLK products. 

 

Independent monitoring by civil society has found that the weaknesses in the SVLK have 

translated into serious problems for communities on the ground. For example, in West 

Kalimantan almost all pulpwood and logging concessions are located on the customary land of 

communities, and companies rarely respect the peoples’ rights to the land or to free, prior and 

informed consent.  

 

Impacts include reduced access to farmlands, disruption of hunting, foraging and access to non-

timber forest products, turbid streams and disrupted waterways resulting in reduced fishing 

yields, land conflicts between communities and companies and evident harms to the social fabric 

of communities, threatening the viability of customary forest management systems.40 In addition, 

the VPA process seems to be reinforcing laws that criminalise communities for pursuing their 

livelihoods, in contravention of international law.41 

                                                      
38 E. Harwell and L. Cortesi (2015) False assurances, Rainforest Action Network, 

https://d3n8a8pro7vhmx.cloudfront.net/rainforestactionnetwork/pages/5790/attachments/original/1429822653/RAN_False_Assuranc

es_LOW.pdf?1429822653=&awesm=a.ran.org_b26   
39 S. Lawson (2015) Stolen Goods: The EU’s complicity in illegal tropical deforestation, FERN, Moreton in Marsh and Brussels 

http://www.fern.org/sites/fern.org/files/Stolen%20Goods_EN_0.pdf  
40 Experience from independent monitoring carried out by FPP and Link-AR 
41 See Concluding Observations by the CESCR, /C.12/IDN/CO/1, 19 June 2014, para 39:  “The Committee is concerned at 

provisions of recently adopted Law No. 18/2013 on Prevention and Eradication of Forest Destruction as well as other laws in force in 

the State party which contravene the Decision 35/PUU-X/2012 of the Constitutional Court on the right of ownership of customary 

forests by Masyarakat Hukum Adat. It is further concerned that, while the State party has granted concessions on forested land to 

https://d3n8a8pro7vhmx.cloudfront.net/rainforestactionnetwork/pages/5790/attachments/original/1429822653/RAN_False_Assurances_LOW.pdf?1429822653=&awesm=a.ran.org_b26
https://d3n8a8pro7vhmx.cloudfront.net/rainforestactionnetwork/pages/5790/attachments/original/1429822653/RAN_False_Assurances_LOW.pdf?1429822653=&awesm=a.ran.org_b26
http://www.fern.org/sites/fern.org/files/Stolen%20Goods_EN_0.pdf
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(iii) Cameroon: 

 

The Community and Forest Platform (a Cameroonian civil society platform) recognises that the 

FLEGT VPA process has facilitated some important improvements when it comes to the 

participation of civil society organisations and local and indigenous communities in forest 

governance in Cameroon. While local communities and indigenous peoples were not directly 

represented during the negotiation period, after pressure through the civil society platform, it has 

been agreed that indigenous peoples and local communities will be directly involved in the 

implementation phase (although to date their involvement remains minimal).  

 

Increased public participation in VPA negotiations has unfortunately not been reflected in 

substantive gains in the current and ongoing national legal reform processes (linked in part to the 

VPA), where the process remains not only extremely slow but also largely behind closed doors. 

Although civil society in Cameroon has sought to engage with the forest governance and rights 

issues at stake and has put forward strong views, there is limited information about how and to 

what extent the Government has taken stakeholders’ views into account in legislative and policy 

drafts, and only a very small circle of participants have had access to draft texts.  

 

An initial draft revision of the Forest Code circulated in 2012 and 2013 made minimal changes in 

relation to customary tenure rights or community ownership of forests, and involved minimal 

participation by stakeholders. While that draft was (apparently) abandoned, no new version has 

been released, and civil society actors fear that it will simply be revived with limited cosmetic 

changes. Although it is difficult to judge because no drafts of law reforms have been released to 

date, it appears that the law reforms proposed will not reflect the commitments made by 

Cameroon in the VPA to integrate relevant provisions of international laws ratified by Cameroon, 

as set out in the annex IX, activity 5.  

 

As a result, the law reform processes foreseen in the VPA appear to lack adequate measures to 

fully uphold the rights of local communities and indigenous peoples who depend on forests. It 

should be noted that, by virtue of its Constitution, these international human rights laws form a 

direct part of the national legal system in Cameroon, and therefore failing to incorporate them will 

mean there are unresolved legal inconsistencies at the national level within Cameroon.  In other 

words, legally logged timber will continue to be an impossibility in such circumstances. 

 

In order to address this problem, the Community and Forest Platform is calling for the future 

FLEGT Action Plan to have clear guidelines and standards for legal reform, and to put safeguards 

in place to protect the procedural and substantive rights of local and indigenous communities.  

 

                                                                                                                                                                                
develop palm oil plantations, members of Masyarakat Hukum Adat have reportedly been arrested on the basis of the Law No. 

18/2013 (arts. 15 and 1.2). The Committee recommends that, as a priority for the implementation of the Plan of Action of the Joint 

Agreement for the Acceleration in the Determination of Forest Regions, the State party: (a) Amend all legislative provisions which 

are incompatible with the Constitution Court Decision 35/PUU-X/2012, including those contained in the Law 18/2013 on Prevention 

and Eradication of Forest Destruction, and take steps for the review of decisions against members of Masyarakat Hukum Adat based 

thereon; and  (b) Identify and demarcate customary lands and forests, resolve disputes thereon, in consultation with representatives of 

Masyarakat Hukum Adat and the national human rights institutions.” 
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(iv) Democratic Republic of Congo 

 
In October 2010, when the Congolese Government and the EU opened the negotiations on a 
FLEGT VPA process, it was with the aim of reaching a trade agreement by mid-May 2013. Five 
years later, the VPA has not yet been signed and the negotiations are currently stalled. Following 
the opening of the negotiations, the Congolese Government set up a Comité Technique de 
Negotiation (CTN) of 33 members representing various stakeholders involved in the forest sector 
including the Government, civil society, the private sector and provincial authorities. CSOs joined 
the CTN through the designation of three delegates. Civil society engagement in the FLEGT 
process also led to the creation in September 2012 of the civil society platform on the FLEGT-VPA.  
 
Corruption and bad governance are among the main reasons why DRC forests are increasingly 
under threat. Illegal activities in industrial logging concessions are the norm and this is to a large 
extent engineered by officials and private companies for their own benefit. For all these reasons, 
the VPA process raised significant expectations and the civil society platform considered the VPA 
as an opportunity to resolve issues and challenges in the logging sector in DRC, including 
weaknesses in the legal and institutional framework. The CSO platform adopted a charter 
advocating for values such as governance, legality, transparency, and accountability. In sum, civil 
society has displayed commitment to the process, while serious commitment on the part of the 
national government remains uncertain. Lack of government buy in is one of the main reasons for 
the stagnation of the VPA negotiation process. 
 
The first meetings of the CTN were dedicated to discussions about the legality definition. Two 
grids were adopted, one on industrial logging and another one on artisanal logging. A third grid on 
community forest concession was supposed to be discussed upon adoption of the community 
forest law. However, the legality definition in these documents (and under the community forest 
law) does not provide sufficient guarantees to secure the rights of communities to their customary 
lands, nor does it incorporate the principle of FPIC. They only build on existing DRC laws, which 
deny communities access to their ancestral lands and so do not provide adequate protections for 
customary rights to land. While the new Community Forest Decree adopted in August 2014 may 
afford some protections for community land rights in certain forest areas, the Decree does not 
cover all types of forest, is based on a government “grant” of rights rather than the recognition of 
existing, underlying customary law rights, and does not fundamentally alter the centralised land 
allocation systems that may continue to violate community rights unless robust mechanisms for 
FPIC are put in place. 

 

3. Conclusion and Recommendations 

 

The participatory approach to forest governance promoted by the FLEGT initiative has generated 

positive impacts on civil society engagement in national forest policy making in several producer 

countries. It has also contributed to some potentially positive forest sector reforms in several 

countries (most notably in Africa), though implementation of legal reviews and legislative change 

has been slow. FLEGT has also been successful in establishing an innovative model for inclusive 

and transparent trade negotiations that involve non-state actors, including NGOs and, in a few 

cases, community organisations (Liberia, Ghana and Guyana). At the same time, the Action Plan 

and VPAs contain gaps in their treatment of rights and land tenure issues. Legality approaches 

tied purely to a selection of national laws create risks of perverse outcomes and harmful impacts 

on forest communities without secure tenure and livelihood rights. 
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In addition, the world has changed over the last 12 years. New global standards on indigenous 

peoples’ rights and land tenure governance have been adopted, and new initiatives and 

commitments to address deforestation in agricultural commodity supply chains have been made 

by companies, civil society and governments, including EU member states. 

 

Given the innovative and progressive elements of the FLEGT approach and its proven positive 

impacts, FPP recommends that the EU should continue this important initiative through the 

development and adoption of an expanded and updated Action Plan. Specifically, a future Action 

plan should: 

 

 Ensure full alignment with other applicable European policies and actions plans, including the 

EU Action Plan on Human Rights and updated EU policies on Indigenous Peoples 

 Adopt and implement applicable global minimum standards relating to forest peoples’ rights 

and good forest governance, including the UN Declaration on the Rights of Indigenous Peoples  

 Require compliance with relevant national laws and international legal norms on land tenure 

governance, in particular in relation to international commitments and obligations to recognise 

and protect customary systems of tenure 

 Ensure that the EU approach to supply chain legality guarantees compliance with all applicable 

laws including national, international and customary laws (including reference to international 

human rights treaties and instruments), and apply this approach consistently in all related 

policy initiatives 

 Prohibit the importation of timber and other commodities into the EU that are linked to illegal 

deforestation, land grabbing and violation of human rights. This means that timber and other 

forest risk commodities acquired in violation of international human rights law obligations 

should not be considered legal in the EU market 

 Recognise the positive linkages between secure community tenure rights, sustainable 

management of forests and effective actions to slow deforestation 

 Include proposals for action to secure tenure rights for forest peoples and communities. 

 Contain measures to tackle illegal and unsustainable conversion timber stemming from land 

grabbing and forest clearance for agribusiness and other developments 

 Commit to EU country dialogues in producer countries about human rights compliance – and 

specifically compliance with obligations in relation to indigenous peoples’ and local 

communities’ rights to customary land – as a compulsory item on the negotiation agenda in all 

existing and future VPA negotiations. 


