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Executive Summary
This briefing note highlights the following key points:
Effective participation is essential to achieving the objectives that the Bank has set itself for
safeguarding social and environmental harm for indigenous peoples
Bank approaches to consultation and securing effective participation have historically been found
lacking, as noted in Inspection Panel, Compliance Advisor Ombudsman, and civil society reports and
criticized by indigenous peoples’ organisations
The current Safeguard Review provides an opportunity for the Bank to reconsider and reformulate its
approach to development with indigenous peoples
Implementation failures have been significant for the Bank in regards to its policies on indigenous
peoples, first OD4.20 and later OP4.10.
Significant attention is needed to ensure that past implementation failures are reviewed and new
revisions to procedures and policies are specifically designed to overcome these failures. Ensuring
effective participation and consent would go a long way to addressing longstanding compliance
problems by redefining the relationship between Bank finance and indigenous peoples’ communities.
Free, prior and informed consent of indigenous peoples is required under international law and forms
current good practice in both public and private finance.
Any possible return to a Bank standard for ‘broad community support’ is widely rejected by
indigenous peoples because it is not consistent with policy objective of respecting the human rights
and dignity of indigenous peoples
Recommended for the World Bank safeguard update and review, among others:
Ensure that the standard of Free, Prior and Informed Consent currently in the Second Draft of ESS7 is
retained in the final version adopted by the World Bank and strengthened to comply with international
law.
Institute requirements for the direct participation of indigenous peoples and their organisations and
authorities in the verification of baseline studies, social and environmental impact assessments,
indigenous peoples’ development plans and other relevant project documentation.
Ensure that the proposed requirement for FPIC set out in the Second Draft of ESS7 is triggered for
projects that impact on the lands, resources, lives or livelihoods of indigenous peoples, including:
projects that use or impact on cultural or traditional knowledge; projects that impact on subsistence or
livelihood activities; projects that may involve dislocation from, or restriction of access to, traditional
lands and resources; and projects that impact on the relationship indigenous peoples maintain with the
lands and resources traditionally owned or otherwise occupied and used by them.
Make explicit reference to UN Declaration on the Rights of Indigenous Peoples in the Bank’s
proposed Environmental and Social Policy and ensure that the final version of ESS7 is fully consistent
with the minimum standards contained therein.
Ensure that standards for the protection of the rights of indigenous peoples are uniformly
implemented across all forms of Bank financing, including the establishment of specific
implementation guidelines for Investment Lending, Programme for Results lending, Development
Policy Loan lending and all forms of financing provided by the Bank.

The WB introduces its existing OP4.10 on indigenous peoples with the objective of “ensuring that the
development process fully respects the dignity, human rights, economies, and cultures of Indigenous
Peoples”.1 The IFC PS7 similarly seeks to “ensure that the development process fosters full respect
for the dignity, human rights, aspirations, cultures and natural resource-based livelihoods of
Indigenous Peoples”.2 This preliminary focus on the human rights of Indigenous peoples, on the
dignity, cultures and aspirations of indigenous peoples is a highly positive element in the operational
policies. However, none of these essential policy objectives can be met without the effective
participation of indigenous peoples in every step of the development process and without robust
operational standards for full and effective compliance with the FPIC safeguard (which are currently
lacking in both OP4.10 and draft ESS7). In recognition of this need to ensure effective participation
by indigenous peoples to achieve these ends, the WBG developed the idea of ‘free, prior and informed
consultation’, a concept that emphasizes that the process of discussion with indigenous peoples is key
in ensuring that their rights are respected as per the policies objectives. OP4.10 requires that such high
quality consultation occurs in three circumstances and that in these project types, consultation should
lead to something referred to as ‘Broad Community Support’. The creation of the concept of ‘free,
prior and informed consultation’ by the Bank in 2004 has been soundly rejected by indigenous
peoples’ organisations and the Bank has not managed to achieve clear assessment that Broad
Community Support (as the positive result of a process of FPICon) does indeed exist.3
As will be discussed here, the concept of free, prior and informed consultation as defined and
implemented by the Bank has failed to ensure the effective participation that is needed. This has led to
the proposal of Free, Prior and Informed Consent in the new proposed World Bank ESF released in
2015.4 However this language may be threatened in the final stage of the World Bank Safeguard
Review so we return in this briefing note to the substantive reasons why such a standard is essential to
ensuring the rights and interests of indigenous peoples, and a participatory and effective development
process. This submission is intended to inform and add to that discussion.
Effective participation
The World Bank provides a range of guidance as to what ‘free, prior and informed consultation’
should include to achieve the aim of ensuring effective participation.5 However, the standards and
guidance currently in place have largely not resulted in the sort of effective participation that the Bank
itself seeks to ensure.6
The guidance provided by the WBG for OP4.10 lacks reference to respecting or using the existing
decision-making bodies and authorities of the indigenous peoples concerned and the provision of
sufficient time for effective decision-making to occur. Isolating and undermining traditional
authorities has a divisive and damaging effect on indigenous peoples’ cohesiveness, as the Bank learnt
in mistakes made under the previous OD4.20. In the Honduras Land Administration claim, the Panel
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found that Bank Management had circumvented a body that was specifically designed to provide
representation to indigenous peoples on land titling issues, and had instead created a separate
institution. “The Panel considers that a consultation framework for Garifuna people in which their
leading representative body or bodies are not part and do not give their support and guidance cannot
ensure genuine representation of the Garifuna people, as required by OD4.20.”7
In its 15-year review of its operations, the Inspection Panel has also drawn attention to failings in
consultations conducted by Bank clients and noted that its investigations have “revealed
noncompliance in application of the Bank’s Policy on Indigenous Peoples…a significant issue has
been shortcomings in consultations with the affected populations, and in particular, failure to
adequately account for local structures of representation.”8 In addition, indigenous peoples and civil
society groups that have taken the time and effort to engage with the WBG are often frustrated by the
institutions’ failure to take into account their recommendations.9
In 2011 the World Bank released a desk review of the implementation of OP4.10 over the period of
2006 – 2008. Leaving aside the three-year delay in releasing the results of the desk review, its
findings are very interesting in terms of understanding where weaknesses have been identified in the
current standard of Broad Community Support. A desk review covering 132 projects approved and
implemented between 2006 and 2008 concluded: “The desk review did not find clear and well
documented examples of broad community support.”10 A key challenge in the desk review
generally was the lack of effective information and record keeping, with 16 additional projects which
triggered OP4.10 being excluded from the review data analysis “due to insufficient information”.11 A
specific requirement of OP4.10 is that where indigenous peoples are present in, or have collective
attachment to, the lands impacted an Indigenous Peoples Plan should be developed. Yet this was
complied with in only 59 of the analyzed projects, demonstrating an extraordinary failure in planning
by Bank staff.
For the 59 projects where such plans were developed, the following findings bear attention: in
projects which were assessed as possibly impacting on rights to lands, water or other natural resources
(34 in the total 59), only 8 addressed the issue adequately – less than a ¼ of the total (page 26); for
projects involving the commercial development of the lands and resources (natural or cultural) under
the ownership of indigenous peoples, in nearly 1/3 of all these projects “this issue was not mentioned”
(emphasis added, page 26); only ¼ of the projects that developed IPP/IPPF disclosed the project
documents in-country in an appropriate manner, form and language to ensure they were
accessible to the impacted indigenous peoples (15 projects only); a clear lack of monitoring of
specific indicators for indigenous peoples, and the lack of information collected or provided (page 26)
with only 21 projects addressing this satisfactorily; a low level (66%) of the 59 projects that had
proper planning documents, showed adequate attention to the legal framework in which the project
would take place (this means 39 projects in a total of 139 paid attention to this key issue); high scores
for FPICon – which mean a good consultation process – were unmatched by good scores for the
existence of broad community support (BCS), which was able to be evidenced and confirmed in
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NONE of the projects for which planning documents were available (page 23); an extremely low
level of grievance mechanisms established for indigenous peoples (20 of the 59), and if we assume
that where an IPP/IPPF was not written, a specific grievance mechanism was not established, this
gives us a figure of 20 of 132.
Adjustment and review of the WB guidelines on consultation could go some way towards mitigating
the problems that have occurred in the past and continue to characterise many World Bank loans
affecting indigenous peoples and local communities. FPP recommends that guidance and rules
pertaining to effective participation are reviewed and strengthened in collaboration with indigenous
peoples and their authorities and organizations.
Free, Prior and Informed Consent
FPIC is an internationally guaranteed standard for the protection of indigenous peoples’ rights.12 The
need to adopt robust standards to ensure application of FPIC in Bank policies and operations affecting
indigenous peoples is clear. The incorporation of FPIC into WBG standards must be done with
indigenous peoples’ full collaboration and with full regard for the applicable international norms and
jurisprudence.
Since the passage of the UN Declaration on the Rights of Indigenous Peoples there has been
significant and encouraging movement among public financing institutions and the private sector to
respect its provisions. The Inter-American Development Bank has included a provision in its
involuntary resettlement policy prohibiting the forced evictions of indigenous peoples and that comes
much closer to respecting FPIC, albeit in a restricted area of action.13 More importantly for indigenous
peoples, the IADB policy on indigenous peoples specifically requires ‘agreement’ reached through
good faith negotiation with indigenous peoples for project activities where serious adverse impacts are
expected. However the scope of FPIC is limited and not in line with UNRIP as the projects must be
judged to have “particularly significant potential adverse impacts that carry a high degree of risk to
the physical, territorial or cultural integrity of the affected indigenous peoples or groups”. The
assessment of the scale of risk and hence triggering of the FPIC standard is the responsibility of the
Bank. 14
The European Bank for Reconstruction and Development (EBRD) has also revised the applicable
safeguards for indigenous peoples and “recognises the principle, outlined in the UN Declaration on
the Rights of Indigenous Peoples, that the prior informed consent of affected Indigenous Peoples is
required” for specific types of projects, including those impacting on traditional lands or resources,
those resulting in relocation and those using or applying cultural and traditional knowledge.15 The
International Finance Corporation followed with the inclusion of FPIC as an operational requirement
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in its Performance Standard 7 adopted in 2012.16 The Asian Development Bank’s 2009 policy on
Indigenous Peoples states that the ADB requires borrowers to seek the consent of affected indigenous
peoples and would not fund projects without such consent, a positive step.17 However the ADB
defined 'consent' as 'broad community support', a formulation that was firmly rejected by
indigenous peoples.18 Any repetition of this formulation by the World Bank would face the same
condemnation by indigenous peoples.
Agencies of the United Nations too are turning to FPIC requirements to ensure that the funds they
disburse result in socially, environmentally and culturally responsible development processes. In
2010, the FAO adopted its own specific policy on indigenous peoples that incorporates the FPIC
standard and a clear commitment to uphold UNDRIP.19 In 2012, the Committee on World Food
Security adopted FPIC with the FAO in the passage of the Voluntary Guidelines on the Responsible
Governance of Tenure of Land, Fisheries and Forests in the Context of National Food Security
(VGGT) in 2012.20 In doing so they joined the UN Development Programme21, the International
Fund for Agricultural Development (IFAD)22 and the UN REDD Programme.23 Additionally,
UNREDD has carefully documented the international legal basis for the core FPIC standard
applicable to indigenous peoples.24
Further to this, private sector and business groups have also increasingly adopted FPIC as a standard
for dealing with indigenous peoples. The Forests Dialogue, where the WBG is a member, has
established that FPIC is a key principle for forest management and is currently conducting an ongoing dialogue on FPIC.25 The Roundtable on Sustainable Palm Oil, of which the IFC is a member,
has adopted FPIC as a principle, with attendant criteria and indicators, which must be met prior to any
new plantings by RSPO members.26 Importantly the RSPO has recognized that FPIC must be "dealt
with through a documented system that enables indigenous peoples, local communities and other
stakeholders to express their views through their own representative institutions" thereby addressing
one of the key difficulties that the WBG has encountered – that of alienating or ignoring existing
decision making processes.27 The recently adopted Aluminium Stewardship Initiative’s Performance
Standard for the aluminium supply chain similarly requires companies to respect the rights of
indigenous peoples and in the case of activities impacting on the lands and territories of indigenous
peoples, for companies to seek and obtain the FPIC of the affected peoples and communities.28
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With the principle of FPIC being progressively adopted and guidelines for its realization developed
within public finance institutions, by international agencies and increasingly also by industry bodies
in the private sector, the WBG risks falling behind in its protective standards for indigenous peoples.
The inclusion of a draft requirement for FPIC in the second draft of the proposed Environmental and
Social Framework currently under consultation was a welcome development. Efforts to withdraw
from this proposed requirement would be deeply damaging not only to the reputation of the World
Bank when compared with its peer institutions but also to the quality and nature of the development
processes championed by the Bank.
Is ‘Broad Community Support’ enough?
The World Bank has claimed that there is no significant difference between the Bank's standard of
free, prior and informed consultation leading to Broad Community Support (adopted in 2006 based on
WBG Management and Board responses to the Extractive Industries Review) and the internationally
recognized right of indigenous peoples to FPIC.29 If this was so, there would be no reason for the
World Bank not to adopt the same language as all the other institutions mentioned above. However,
this view has been comprehensively rejected by indigenous peoples, through the UN Permanent
Forum on Indigenous Issues and in other fora, and it is our view that the Bank’s claims in this
respect do not stand up to scrutiny.30 Given the assertion by the Bank of functional equivalency
between BCS and FPIC, we will focus in this briefing note on the differences between these two
standards.
We will turn first to the application of the requirement for BCS and the application of FPIC under
international law. The United Nations Declaration on the Rights of Indigenous Peoples provides
important guidance to the WBG. The Declaration not only highlights the responsibility of the Bank, as
a specialized agency of the United Nations, to support the implementation of the Declaration31 it
further specifies areas of action for which FPIC area required. Most directly relevant to the Bank as a
development agency is Article 32(2) that specifically provides that:
States shall consult and cooperate in good faith with the indigenous peoples concerned
through their own representative institutions in order to obtain their free and informed consent
prior to the approval of any project affecting their lands or territories and other resources,
particularly in connection with the development, utilization or exploitation of mineral, water
or other resources.32
The Declaration goes on to affirm that “indigenous peoples shall not be forcibly removed from their
lands or territories” and that ‘no relocation shall take place without the free, prior and informed
consent of the indigenous peoples concerned’.33 Consent is also required under the Declaration where
cultural property is concerned,34 and more broadly when legislative or administrative measures are
adopted that may affect indigenous peoples.35 In requiring consent in these cases, the Declaration
restates articles of international law, standards and jurisprudence regarding the applicability of FPIC

29

See, for instance, Charles Di Leva's comments to the 9th Session of the UN Permanent Forum on Indigenous
Issues, 2010, that the view of the Bank is that 'current operational policy is not out of step with the
Declaration. In response, the Forum "expressed concern that its standard was “free, prior and informed
consultation”, rather than the “free, prior and informed consent”, that indigenous peoples had fought so hard
for" available at: http://presszoom.com/story_154683.html
30
See, for instance, 'Indigenous Peoples Submission to the ADB Safeguard Policy Review, December 4, 2008'
available at www.forestpeoples.org and note 25 above. See also:
https://www.dropbox.com/sh/zdtpf5u9ae0un55/AAAmpxEIWsHq1sOIAKZpjTeka?dl=0
31
United Nations Declaration on the Rights of Indigenous Peoples (A/RES/61/295), article 42 (2007)
(hereinafter “the Declaration”), Article 42
32
Ibid. at article 32 paragraph 2
33
Ibid. at article 10
34
Ibid. at article 11 paragraph 2
35
Ibid. at article 19

to resource exploitation,36 resettlement or relocation from lands and resources,37 policy formulation38
and use of cultural knowledge.39
In contrast to this range of applicable areas for FPIC, IBRD and IDA do not require the application of
their BCS standard for non-traditional project financing. Legislation or policy formulation with direct
impacts on indigenous peoples can proceed with Bank financing without any requirement to provide
for the effective participation of indigenous peoples and without any requirement to ensure their
support for such actions.40 In the case of the DRC this has enabled the WBG to fund widespread
reforms of the forestry sector in the DRC with potential devastating impacts on the livelihoods of
millions of indigenous people.
IFC Performance Standard 7 on Indigenous Peoples has been recently reviewed, and the updated
version of the PS does now require FPIC for certain categories of projects. Prior to this change, the
IFC shared the IBRD/IDA position that ‘Broad Community Support’ was functionally equivalent to
FPIC. However, review of the way in which BCS was used by the IFC clearly demonstrated the BCS
is a standard almost impossible to effectively use as a tool of establishing certainty of support for a
given project. For the IFC, the applicability of the Performance Standard itself “is established during
the Social and Environmental Assessment process”41 when the client determines whether a process of
free, prior and informed consultation is necessary (hence creating a serous potential conflict of interest
in effective policy compliance). The client is not required to establish BCS itself, but rather the IFC
assures itself that in any project where the client has established a process of free, prior and informed
consultation with indigenous peoples, that BCS has been the result.42
A review conducted by FPP in 2008 of projects funded by the IFC and impacting on indigenous
peoples revealed great variety regarding when a BCS determination was made.43 In response to
queries on a particular project with direct impacts on indigenous peoples, the IFC responded that “this
is a Category B project with limited impacts on the affected community. Therefore, this project does
not require free, prior and informed consultation and because of this, an IFC determination of Broad
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Community Support is not required.”44 This response is in direct conflict with the PS7 requirement
that any project with adverse impacts on indigenous peoples – no matter the extent of such impacts –
a process of free, prior and informed consultation is required and therefore a determination of BCS.45
As noted above, leaving the assessment as to whether free, prior and informed consultation is required
up to the client and determination of BCS up to IFC has resulted, in our view, in a restricted and
wholly inadequate application of the standard.
This was confirmed by a CAO review in 2010 which “found that IFC’s application of its BCS
commitment has been rare and not transparent. IFC neither discloses which projects have triggered the
commitment, nor how it has determined Broad Community Support”.46 The Performance Standards
and associated policies provide the client and IFC with sole discretion in determining the extent to
which consultation and support for the project is required and implementation of this provision has
demonstrated that without stringent and transparent processes for applying protective standards, they
have been applied in far fewer instances than a first reading of the standards would suppose.47 The
same has been the case for the implementation of OP4.10 by IBRD and IDA, and the internal Bank
review of the implementation of this policy faced significant challenges in merely accessing the
required information to conduct a desk review of the policy.
Where the need for BCS processes have been identified, for both IBRD/IDA projects and activities
funded by the IFC, examination of the implementation of the standard reveals significant
shortcomings when compared to the procedural requirements to achieve FPIC for indigenous peoples.
Independent observers have identified key weaknesses in the implementation of the BCS standard in
OP4.1048, and the findings of the Bank’s own Internal Review of the implementation of OP4.10 could
not be clearer. The BCS standard is not working. In the case of the IFC, the CAO released its review
in May 2010 of the use of the performance standards, including a review of the use of the BCS
requirement and the findings of this report are important in understanding the problems inherent in the
current safeguard framework employed by that agency.49
Who determines if consent exists?
For IBRD and IDA, Broad Community Support is determined by the borrower based on their social
assessment and the process of consultation undertaken with the affected indigenous peoples.50 The
Bank then reviews the documentation to satisfy itself that BCS exists.51 For the IFC, before it adopted
FPIC, BCS was determined by the IFC based on the results of the consultations run by the client.52
Guidance on how to determine the existence of BCS is very difficult to access for clients of IBRD and
IDA. There is no direct information for clients about what constitutes ‘support’ for the project that we
have been able to access, but rather the ambiguous statement that it is determined based on the social
44
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assessment and process of consultation.53 This includes no discussion about the need for a positive
affirmation from the peoples concerned, made through their representative organizations or
authorities. Given the lack of available guidance on what constitutes ‘support’ the assessment of BCS
is rendered ambiguous and opaque.
It is worth reviewing also the implementation of the BCS standard by the IFC before it moved to
adopting the standard of FPIC in 2012. The IFC was been more detailed in its guidance on
determining BCS than IBRD/IDA, advising its staff that a determination of BCS can be made using a
range of ‘material considerations’. Evidence which is acceptable in making such a determination
includes both formal and informal expressions of support which can include evidence as diverse as the
minutes of local meetings regarding the project, signed MoUs and other negotiation outcomes, formal
referendums, local elections in which the project is mentioned or even client photographs media
reports, personal letters or third party accounts.54
The latitude provided by this array of possible indicators of support is considerable. There was no
requirement to inform the affected communities that the IFC was making an assessment of BCS for
the project nor any of the implications of such an expression of support. The CAO found that in some
cases where a successful determination of BCS had been made – ie. where the IFC considered that the
communities were in support of the proposed project – the communities were not even aware that the
IFC was making such an assessment nor what the result had been.55 Such a process retained full
control with the IFC and denied the communities concerned any control over the substance or process
of a decision that they are being assessed as having made. Given that communities can be assessed as
supportive of a project in cases where they are not even aware of such a determination being made,
the process is divorced from any sense of participation or local control.
If FPIC were applied to this process then the requirement would be for a collaborative negotiation or
dialogue between the proposing company or client and the affected indigenous peoples through their
freely chosen representatives, and in a manner determined by the peoples themselves.56 Such a
dialogue or negotiations would be fully informed and would be entered into freely by both parties.
Control over the decision making process would remain with the representative bodies selected by the
peoples themselves. Without such control remaining with the peoples concerned, FPIC is not being
achieved and BCS remains, as currently defined, a substandard protection for indigenous peoples.
The IFC determination process contained another significant flaw. It is an assessment made at a point
in time so the IFC can then decide whether to finance a project or other business activity. However
consent or approval for a certain project may alter over time, particularly if the context of the project
alters. The case of the IFC-financed Lanco thermal power project in India is illustrative here, where
despite IFC having determined BCS existed, community members reported that very few supported
the power plant, and that those who had initially supported the project did so based on promises of
benefits made by the company which turned out to be exaggerated or which never materialized.57
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The case of the Lanco thermal power project points also to a third weakness of the BCS standard, the
fact that as it stands, it is an assessment of a certain moment in time. The assessment is made, both for
OP4.10 and the pre-2012 PS7, to determine whether a project can be funded. However without review
and assessment of the implementation of agreements made during the process of free, prior and
informed consultation, it cannot function as a requirement akin to FPIC.
Recommendations
We recommend that the Bank:
1. Ensure that the standard of Free, Prior and Informed Consent currently in the Second Draft of
ESS7 is retained in the final version adopted by the World Bank and strengthened to comply
with international law.
2. Institute requirements for the direct participation of indigenous peoples and their
organisations and authorities in the verification of baseline studies, social and environmental
impact assessments, indigenous peoples’ development plans and other relevant project
documentation.
3. Ensure that the proposed requirement for Free, Prior and Informed Consent set out in the
Second Draft of ESS7 is triggered for projects that impact on their lands, resources, lives or
livelihoods, including projects that use or impact on cultural or traditional knowledge,
projects that impact on subsistence or livelihood activities, projects that may involve
dislocation from, or restriction of access to, traditional lands and resources and projects that
impact on the relationship indigenous peoples maintain with the lands and resources
traditionally owned or otherwise occupied and used by them.
4. Make explicit reference to UNDRIP in the Bank’s proposed Environmental and Social Policy
and ensure that the final version of ESS7 is fully consistent with the minimum standards
contained therein (which is currently not the case in the second draft of ESS7)
5. Ensure that standards for the protection of the rights of indigenous peoples are uniformly
implemented across all forms of Bank financing, including the establishment of specific
implementation guidelines for Investment Lending, Programme for Results lending,
Development Policy Loan lending and all forms of financing provided by the Bank.

