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Towards a balance sheet

The studies in this volume reveal that although
the RSPO process has in some specific cases
led to improved understanding of the key
issues, both for communities and companies
in achieving ‘sustainable development’ based
on respect for fundamental human rights, and
although some procedural improvements can
be pointed to which may provide a basis for
resolving some land conflicts, nevertheless,
overall, many oil palm companies are
not respecting customary land rights, are
acquiring lands without consent, are violating
or avoiding compliance with national laws or
court rulings and are in obvious violation of
the RSPO standard.

Procedural improvements

On the positive side, the studies show
that there is some awareness among both
companies and communities of therelevance
of international human rights instruments
to the operations and obligations of the
private sector and the State with regards to
indigenous peoples and local communities,
particularly in relation to land rights. Many
companies have committed to dialogue,
negotiation and consultation as a means
of resolving disputes with, and remedying
grievances of, local communities, which
should pave the way for reaching mutually
beneficial agreements, satisfactory to
all parties. Some companies have now
developed conflict resolution mechanisms
and Standard Operational Procedures
(SOPs) in relation to customary land rights,
conflict resolution, social development and
information sharing, to guide their activities
and interaction with local communities.

The notion of lands conceded being idle or
vacant lands is gradually being dispelled as

companies are increasingly recognising that
the lands granted to them by governments
are in fact often encumbered by customary
rights and inhabited by local communities
who depend on them for their livelihoods
and cultural traditions. Compensation for
land and resources lost by local communities
due to oil palm development is being paid
more systematically by companies, and
employment opportunities, sometimes in
the form of smallholder schemes, are being
offered to local communities as a means for
them to benefit from this development. The
provision of social welfare support, such
as educational facilities, water supplies,
medical health and village infrastructure, is
now part of several companies’ commitments
towards local communities, as part of a
broader commitment to the improvement of
their wellbeing and environment.

Lack of information

However, many challenges to the realisation
of the right to FPIC of local communities
remain unaddressed. Most relate to lack of
transparency and information-sharing by
the company to the affected communities
prior to oil palm development taking
place. Consent, where sought, is generally
given on the basis on inadequate and
partial information. Across the studies, it
was found that insufficient information
is being provided to local communities
regarding the social and environmental
impacts of oil palm development on their
livelihoods and on their access and use of
land. This includes lack of information on
the nature of the development, its duration,
the legal status of the company’s rights to
land, how the development affects local
communities’ rights, what happens after the
expiry of their lease in terms of land rights
and management rights, and details of the
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compensation and benefits offered to local
communities.

In most cases, the research found that local
communities do not know of, or hold copies
of, important documents such as Social and
Environmental Impact Assessments, land
tenure studies, concession maps, SOPs and
conflict resolution mechanisms. In many
cases in Indonesia, land title certificates
issued to small farmers as part of an oil
palm scheme are held by the companies and
withheld from the farmers. Where village
representatives hold copies of any of these
documents, these are rarely shared with, or
provided, to the wider community. In many
cases, local communities are not informed
that they have the right to this information
in the first place. Many communities had
not been informed that by releasing lands
for oil palm development, they would
weaken or extinguish their future rights to
those lands.

Where provided, information tends to be
given upon request of the communities
rather than at the initiative of the company.
Often information that is provided is
partial or biased, with promised benefits
and advantages of the development being
emphasised while potential negative
impacts on local communities’ livelihoods,
environment and land rights are down-
played. Such documents and information
are rarely provided in the local languages
of the communities. Even where records of
requests from communities and company
or government responses are maintained by
the company, these are not routinely shared
with local communities involved. Where
management documents are publicly
available, the process to obtain or view
them can be long and complex, especially
where local communities are not informed
to whom they should address their requests
within the company. Communities typically
have no access to and very limited means
to obtain independent information on the
legal, economic, social or environmental
impacts of the planned development, and
neither companies nor governments offer
assistance in this regard.
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Furthermore, in the case of companies
that are RSPO members the studies show
that insufficient information is provided to
communities regarding the RSPO itself as
an institution, the requirements the RSPO
Principles and Criteria (P&C) and the
obligations of the member companies. In
particular, the right of local communities
and indigenous peoples to give or withhold
their FPIC and what this entails is rarely
explained in sufficient detail for them to
exercise this right in practice.

In many cases, the right to FPIC isunderstood
by companies as synonymous with
consultation, which itself is often limited to
the company informing the communities of
the developments that will take place on their
lands, rather than seeking their consent to
these developments. Because communities
tend not to be aware of their right to FPIC,
they are reluctant and/or unable to argue for
their right to withhold consent. Company
SOPs on communication and consultation,
as well as conflict resolution mechanisms,
are rarely developed in collaboration with
local communities or other affected parties,
meaning they lack credibility in the eyes of
these stakeholders.

In addition, effective participation in
decision-making for local communities is
hampered by lack of adequate information
shared sufficiently in advance (ie ‘prior’) to
developments on their lands. Companies and
government in some studies claimed that
respect for the right to FPIC is not applicable
until the net land area is identified and an
initial concession agreement is concluded
with the government. This places local
communities at a considerable disadvantage
if their lands have been auctioned or licensed
without their consent as their leverage in
subsequent negotiations with the company
is thereby substantially weakened.

Inadequate participation

Where carried out, consultations tend to
be one-off rather than an iterative process
of dialogue, discussion and negotiation,



meaning that communities are not given
sufficient time to take in, reflect upon, and
make decisions collectively regarding the
company’s operations. In some cases, no
consultation was carried out at all by the
company. Communities are rarely informed
of their right to choose how they wish to
be represented, with companies tending
to work exclusively through the local
government administration or government-
designated leaders.

The participation of certain individuals
in consultation activities (such as village
heads) is often construed by companies
and governments as equivalent to consent
on the part of the whole community. This
is especially a problem where corruption
is endemic. This often leads to conflict
within communities over decisions made
above their heads by their representatives,
who may have been selected and rewarded
by the company, without prior internal
consultation and information sharing with
the wider community.

Where there are several communities
living within a concession, as is often
the case in large-scale plantations, the
case of one particular community is often
generalised to all other communities within
the concession, regardless of differences
in land tenure, land use, ethnicity and
historical occupation and wuse of the
land in question. Women continue to be
marginalised in consultations and their
participation neglected, meaning they are
not in a position to contribute to decision-
making or negotiations over the use of the
land. In some cases, poor and/or landless
families from within a community are
similarly excluded from decision-making
and benefit sharing.

Benefits from oil palm in terms of
local development (employment, social
infrastructure,  water  supplies  and
educational facilities) are often promised
by companies, and may be the reason
communities give their consent to the oil
palm development. In practice however, it
is often the case that the timeline and terms

for their implementation are not specified
or the promises themselves not put in
writing. Many communities resent the fact
that companies, despite promising them
jobs upon which basis they agreed to the oil
palm development, do not prioritise them in
terms of training and/or employment in the
plantations, preferring instead to bring in
workers from outside, who, the companies
state, are more qualified and experienced.

Some local communities report having
experienced intimidation and pressure from
companies and company-hired security
forces, as well as government entities, to
accept the terms of the company, and are
reluctant to voice their views for fear of
reprisals. This sheds doubt over the degree to
which consent, where obtained, is obtained
free from coercion and intimidation, either
explicit or implicit.

Lack of respect for land rights

Findings from the field also show
that adequate and  comprehensive
documentation by the company of both
the history and contemporary practice of
customary land tenure is generally lacking.
Where these exist, local communities are
either insufficiently consulted, or only
certain communities are consulted, leading
to inter-community disagreement over
land use and ownership. Furthermore,
where initial acquisition of the lands took
place before the RSPO was created, some
companies are using this as a justification for
why they were not respecting community
rights in land. The RSPO standard,
however, makes clear that where there are
disputes, companies have an obligation to
develop and apply mechanisms to resolve
the conflict and to respect the right of
communities to their lands.

Participatory mapping of customary lands
and disputed lands is most often lacking.
Where carried out, it tends to involve
selected individuals rather than the wider
community, and not all the villages within
the concession area. Maps tend to be kept
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by the company but not shared with the
communities, and even where these maps
are made in a participatory manner, the
ownership of the map by the community
itself is rarely acknowledged. Several
companies were found to have planted
out their whole concession, leaving little
or no land for local communities to use
for their own subsistence. In some cases,
waterways and roads were blocked without
community consent, restricting their access
and mobility.

Legal boundaries of the concession and
customary land boundaries are either not
clearly demarcated in maps, not developed
or mapped with the participation of local
communities themselves, or not explained
to these communities, leading to confusion
over the extent and overlap of these lands
and rights over them. This is particularly
the case where there are several concessions
in the same area, including subsidiaries of
different companies. There is also continued
lack of respect for the communal basis of
rights among many local communities, and a
tendency by companies and the government
to permanently individualise lands, in ways
that are contrary to customary tenure and
that contribute to intra-community tension.

Unclear compensation and benefit-sharing

Compensation arrangements for land lost
by communities to the companies are rarely
negotiated with communities prior to the
investment or operation. The process of
providing compensation for lost land tends
to be protracted and carried out on an
individual basis, rather than based on the
FPIC of the wider community, leading to
intra-community disagreements where land
is held collectively, so weakening collective
systems of land governance. Lack of prior
identification of land use rights also leads to
cases of opportunism and manipulation of
land claims by certain community members
or outsiders, leading to compensation being
paid to the wrong individuals. In other
cases, compensation is being paid to village
representatives who then fail to distribute
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it among community members. Where
compensation is paid, this tends to be for land
lost by the community but not inclusive of
the crops and/or structures they own on these
lands, or the economic benefits that could
have been derived over many years from
the crops and structures that are lost. Such
compensation is often nugatory, for instance
less than US$1 per ha in documented cases
in Indonesia, while entailing permanent loss
of community rights to those lands.

Escalating land conflicts

As a result of the lack of respect for local
communities’ rights to their customary
lands and to FPIC, land conflicts of
varying degrees of gravity are ongoing
in most plantations, ranging from minor
disputes over land, to village-wide protests,
demonstrations, blockades and protracted
court cases. While certain companies had
developed mechanisms to resolve these
conflicts, their focus is on the establishment
of a conflict resolution process itself,
rather than on the efficiency of this
process in actually resolving conflict. The
development of conflict resolution SOPs
on paper by the company is seen by some
communities as a strategy to avoid actually
dealing with the problems on the ground.

Legal confusion

Findings show that while local and national
laws tend to be respected by most RSPO
member companies, inconsistencies within
and between local and national laws, such
as in relation to land tenure and land-use
rights in some countries can be confusing
and sometimes used by companies to
selectively implement the law in ways that
favour their interests. Changes in national
and local laws can be difficult to keep up
with and implement when the company
has no system in place to track these in
good time. The fact that national and local
laws in some countries do not recognise
or protect the right of indigenous peoples
and local communities to use customary



law in the management of their lands and
natural resources allows companies to
neglect this right, despite its recognition
both in international instruments signed
and ratified by the country in question and
under the RSPO P&C.

National laws and regulations in some
countries only allow issuance of licenses
for the development of oil palm over
lands that are free of all existing use and
ownership rights. In such cases, RSPO
member companies wishing to develop an
area for oil palm are unable to both respect
community rights in land, and obtain a
development license from the government,
unless communities freely consent to
relinquish all rights in land. In most cases
companies are not informing communities
about this fact, and communities are
mistakenly under the impression that they
have no choice but that their lands will
return to them after the lease period ends.

International laws and regulations are
routinely treated as secondary in importance
to national and local laws, particularly
where national legal frameworks are
inconsistent with a State’s obligations
under international law. Where legal
contradictions exist, initiatives on the part
of the company and government to identify
and remedy these through legal reform or
other means are often lacking.

In some countries, lack of clarity over
the roles, jurisdiction and responsibilities
of governmental bodies (environment,
land, agriculture, plantations, forestry,
etc) and that of the company, leads to
confusion over who is responsible for the
supervision, monitoring and sanctioning of
company activities. In some cases, different
government agencies and the company
‘throw the ball back’to each other in terms of
their respective responsibilities. Companies
are reluctant to respect community rights in
land if this challenges the authority of the
State over land tenure.

Furthermore, local communities are not
provided with sufficient information or

material means to seek legal counsel in
cases of conflict or unresolved land disputes
with the company. Lack of knowledge
of their legal rights under national laws
undermines their position in formal court
procedures, where they find themselves at
a disadvantage. Many of these court cases
are protracted and convoluted processes,
or only allow for compensation rather than
restitution of lands. The jurisdiction of the
RSPO is ambiguous in cases of conflict
over land and natural resources, and with
regards to the rights of communities to
accept the RSPO as a dispute resolution
mechanism.

Lack of staff training

The case studies also reveal a common
pattern in many of the companies that play
a leading role in the RSPO. Whereas senior
company executives and policy makers
may have a good awareness of the RSPO
standard and be intimately involved in
debates about land rights, customary rights,
FPIC, international human rights and
dispute settlement, their operational staff on
the ground lack such awareness. Field staff
have not been effectively retrained to apply
the RSPO standard; companies’ SOPs may
not have been revised and; the incentives
schemes for operational staff have not been
revised to encourage scrupulous adherence
to the RSPO standards. The result is
observance at the top and non-compliance
in practice. In other words companies
are only paying lip-service to the RSPO
standard.

The case studies also show the extent
to which communities are being
divided by the imposition of oil palm
schemes. Whereas the notion of FPIC
as an expression of indigenous peoples’
collective rights to their lands and to self-
determination implies that companies
should negotiate with communities or
clusters of communities jointly, in most
cases companies are negotiating with
individual farmers either directly or through
land brokers. The result is to break up and
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divide communities causing serious social
and political rivalry. This is not to argue
that communities were once without their
divisions and ruptures, but the case studies
show how divisions have been severely
exacerbated. In some cases, it is clear that
this divide and rule approach is an explicit
tactic of company staff charged with land
acquisition. The study of land acquisition
by PT Agrowiratama, for instance, points
to collusive manipulation of the concept
of customary rights by local elites and
company personnel. In this case the
company was preferentially recognising the
land claims of a feudal Melayu elite based
in the local cities, in order to negotiate the
takeover of land, rather than the land claims
of their one- time Melayu subjects, who
were still living on and working the land.'

Given that the credibility of the RSPO to
deliver ‘sustainable palm oil’ depends
on it being able to persuade retailers and
consumers that RSPO-certified palm oil
has not been produced through land grabs
or ensuing human rights violations, these
findings pose a significant challenge to
the scheme. Substantial revisions of the
RSPO’s standards and procedures are
evidently needed if it is to prevent land
grabs and ensuing conflict. The findings of
the 16 studies and updates carried out by
the NGO consortium were thus used as the
basis for recommendations for the revision
of the RSPO Principles and Criteria in the
course of 2012-2013.2

Certification

Several case studies indicate that
certification bodies are not equipped with
the set of skills required to adequately
and comprehensively assess the degree to
which FPIC is being respected, rendering
it highly questionable whether auditors
are sufficiently trained and aware of what
FPIC entails and requires on the part of the
company. The lack of a standard reporting
format also means that while some audits
are highly detailed in their content, others
blanket over entire issues with general
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statements lacking sufficient substantive
evidence to back them.

In many instances, certification bodies
are carrying out audits without engaging
community members, or by conveniently
extrapolating information obtained from
certain individuals to the wider community,
without ascertaining whether these
individuals are self-chosen representatives
of the overall community. This was the
case for the CUC audit of PT REA Kaltim
Plantations, where it was also found that
the auditors were equating negotiation over
terms of compensation with satisfaction of
the requirement of FPIC by the company.
In another instance, that of PT Mustika
Sembuluh’s audit by TUV Rheinland,
the auditors’ report makes no mention of
community visits, with all interviewees
being company staff and representatives,
and where the only public consultation
meeting involving non-company staff took
place outside the concession. In this and
other reports, it was also found that auditors
are failing to identify and report on the
actual extent and number of conflicts within
the plantations, both minor and major. Last
but not least, a worrying pattern identified
is that of certification bodies becoming
‘tied to’ specific holding companies and
auditing all or most of their subsidiaries.
Under such circumstances, there is a risk
that certification bodies may see strategic
(and commercial) value in sustaining their
professional relations with the holding
company, at the expense of independent
and impartial auditing.

Similar concerns to those above are raised
by High Conservation Value (HCV)
assessments which frequently fail to give
due and balanced consideration to both
the environmental and social dimensions
of HCVs (particularly HCVs 5 and 6) and
fail to involve local communities in the
assessments (including in terms of HCVs
5 and 6, despite these being designed
specifically to sustain communities’ basic
needs and cultural values). The result is that
often, insufficient and/or inappropriately
located HCVs 5 and 6 are being identified, or



worse, no HCV 5s identified at all, as in the
case of PT Agrowiratama. In the cases of PT
Mustika Sembuluh, PT SSS and PT BNM,
the fact that the overwhelming majority of
community members interviewed are not
familiar with the concept, purpose and/
or location of HCVs testifies to their lack
of participation in both assessments and
HCV mapping. Pertinent also to both HCV
assessing bodies and certification bodies
is the fact that audits and assessments are
invariably shared with the company but not
with the affected communities, even where
these have been requested.

Inadequate frameworks

The studies also show a number of common
features which have facilitated the takeover
of indigenous peoples’ lands. The most
obvious is that national laws often do not
provide a secure basis on which the affected
communities can assert their prior rights
in land. This not only allows the State to
hand out these areas to third parties without
regard for indigenous peoples’ rights, but it
also allows the companies to then deal with
the local people from the position of being
the legal lessees of land allocated to them by
the government, placing the communities
in a very difficult position when it comes
to negotiating a fair deal. In many cases the
national laws and procedures being used to
preferentially allocate lands to companies
are contrary to the same countries’
obligations under international law and in
some cases the procedures being used quite
evidently violate provisions in national
constitutions meant to guarantee protection
of citizens’ rights.

Even in countries such as the Philippines,
where legal options do exist for the
recognition of customary rights in land,
the studies found that communities had
not been provided land security under
the law and so remained vulnerable to
expropriation. In Thailand, lack of legal
protection of indigenous peoples’ rights
coupled with State policies favouring
agricultural  expansion by  migrant

smallholders is leading to the wholesale
takeover of forest reserves, squeezing the
hunting and gathering Mani people out
of the last remaining fragments of their
ancestral forests.

With the exception of the Philippines,
in none of the countries investigated do
national laws explicitly require government
agencies or companies to obtain
communities’ free, prior and informed
consent for operations planned on their
lands. On the contrary, the studies show that
laws, procedures and government policies
favour the takeover of communities’ lands
without their consent. Land expropriation
is justified, by invoking the national
interest or the need to promote national
development, reflecting persistent notions
of ‘eminent domain’ whereby the State
gives itself the power to arrogate lands for
public purposes, even where private sector
companies are the direct beneficiaries. This
remains the case in Indonesia, despite that
fact that in 2007 the UN Committee on
the Elimination of Racial Discrimination
expressly urged that Indonesia:

should amend its domestic laws, regulations and
practices to ensure that the concepts of national
interest, modernization and economic and social
development are defined in a participatory way,
encompass world views and interests of all
groups living on its territory, and are not used as
a justification to override the rights of indigenous
peoples, in accordance with the Committee’s
general recommendation No. 23 (1997) on
indigenous peoples... The Committee, while
noting that land, water and natural resources shall
be controlled by the State party and exploited
for the greatest benefit of the people under
Indonesian law, recalls that such a principle
must be exercised consistently with the rights of

indigenous peoples.?

A related finding is that whereas State
policies explicitly favour the expansion
of palm oil by corporate interests, this has
not been matched by prior preparation of
national land agencies to oversee processes
of land acquisition and ensure due process.
The result is that local authorities and land
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agencies admit to being overwhelmed by the
scale and rate of land transfers. In effect, the
expanding oil palm sector is out of control.

Experiences with remedies

The studies also documented those
communities affected by these operations
who had sought to use various mechanisms
for redress. In both cases in Malaysia, the
indigenous peoples have had recourse to the
courts but have faced exhausting delays in
getting justice. In Sarawak, the community
of Long Teran Kanan had waited 15 years
to get a judgment, which was favourable to
the community but in defiance of the RSPO
standard was then promptly appealed by
the government and companies. In Sabah,
Genting Plantations had even contested for
a decade the right of the community just to
plead to the court. In almost all the other
countries, communities and NGOs have not
used the courts to achieve redress as they
either lack the capacity or feel the laws are
unjust, or doubt the independence of the
judiciary.

The studies allow more mixed conclusions
about the RSPO’s own complaints
procedures.* In the case of complaints
made about the operations of 10I-Pelita in
Sarawak, the RSPO Complaints Panel was
very slow to make any firm adjudication, did
not, at first, uphold RSPO requirements and
took four years to clarify the basis on which
the dispute should be resolved. This lack of
clarity also undermined the effectiveness
of the pilot deployment of the RSPO’s
Dispute Settlement Facility, which has so far
failed to get the parties to agree a process
of remediation. The increasing number of
complaints that the RSPO Complaints Panel
are having to deal with also raises questions
as to its ability and capacity to respond
effectively and promptly to ongoing and
emerging disputes. For instance, of the 31
complaints received up to 2012, only four
have reportedly so far been resolved.’

Some NGOs have begun to worry that
RSPO’s focus on open dialogue and multi-
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stakeholder negotiation results in reluctance
to develop and apply effective sanctions on
companies that are in evident violation of
the RSPO Principles and Criteria, putting
into question its ability to genuinely enforce
the standard.

However, the studies showed greater
effectiveness from the use of the RSPO’s
‘New  Plantings Procedure’®  which
provides for concerned parties to call for
improved measures or remediation before
plantings actually get underway. Early
complaints using the procedure in Liberia
were effective in getting Sime Darby to
agree to remediation and improve its land
acquisition process — processes that are
now being applied - and appear to have
persuaded GAR/GVL to at least admit to
past mistakes and to promise improvements.
It can be hoped that these two cases may yet
lead to fairer outcomes for communities, in
line with RSPO requirements.

A similar mixed conclusion comes from
the experience with the IFC’s CAO process
which has been appealed to to address
the problems in the plantations of the
Wilmar Group. On the positive side the
CAO Ombudsman’s mediation efforts
have helped resolve land disputes in three
villages in Indonesia, and the CAO is now
struggling to resolve disputes in a fourth
area. On the other hand, six years after the
complaint was filed, the CAO has yet to
even start to address the systemic problems
in Wilmar’s wider operations. A case in
point is PT PHP in West Sumatra which was
raised in the initial complaint in 2007 but
which the CAO has yet to even investigate.
Moreover, despite repeated appeals the
CAO seems unable to address the wider
supply chain issues, a vital matter given that
about 90% of the palm oil products actually
marketed by Wilmar are sourced from non-
Wilmar land holdings. Neither IFC staff
nor the CAO has yet made any efforts to get
the IFC’s Performance Standards applied to
the wider supply chain.

In the case of PT Mustika Sembuluh,
another Wilmar subsidiary, the field



studies showed that it took four years for
the company to acknowledge that it had
caused significant water pollution due to
mill effluents, and while an agreement
with the community on compensation and
rehabilitation of water courses was signed
in January 2008, no sign of implementation
of its terms were visible by 2012, when the
community held further protests and road
blocks demanding their water resources and
customary land back. A second agreement
was signed in June 2012 reiterating the
community’s demands, however given
the precedent set by the company and the
lack of enforcement mechanisms for these
agreements, the community doubts whether
the company will actually take action to
remedy their grievances.

The case points to a weakness in the RSPO
Principles and Criteria which requires a
‘mutually agreed and documented system
for dealing with complaints and grievances,
which is implemented and accepted by all
parties’. However, the current indicators
for compliance focus on process with a
lack of concomitant requirements for actual
and testified resolution of conflicts. The
loophole means that actual outcomes of
the resolution process may not be verified,
with the result that a conflict resolution
processes may exist only on paper and not
in practice.

A more worrying conclusion that emerges
from our experience with both the CAO and
RSPO conflict resolution processes is that,
apart from in exceptional circumstances,
neither procedure can be activated by the
communities without the help of local and
eveninternational NGOs. Thisisnotbecause
communities are unconcerned to seek
redress, for in all cases they have tried other
avenues first. Rather, language barriers, the
use of technical jargon, technology gaps,
communities’ lack of awareness of their
rights and of the RSPO and IFC standards,
and limitations of resources and capacity,
all conspire to prevent them being able to
activate the bureaucratic machinery of the
complaints procedures.” Conflict resolution
processes require sustained commitment

in terms of time, energy and resources to
ensure effective follow-up and to keep
the pressure on companies to remedy
grievances. Yet NGOs too face severe
limitations of capacity and resources.
What this means is that only a very small
percentage of communities are actually able
to activate complaint mechanisms and seek
redress, with the result that the majority
of conflicts between the communities and
companies endure.

Towards regulatory reform

It should come as no surprise that the
expansion of oil palm plantations is in
many cases impoverishing local farmers
and causing land conflicts. After all, as
Matthew Parker’s magisterial history of
sugar in the Caribbean teaches us, ever since
their inception, monocrop plantations have
been associated with land concentration,
exploitation of labour, slavery-like practices
and the ruination of indigenous peoples.®
What was true in the 17" and 18" centuries
remains true today: that free-market
plantation development, by businesses
seeking their own profit in the absence of an
adequate regulatory framework, encourages
exploitative practices.

It is such knowledge that has informed the
revised approaches of the World Bank’
and the FAO,' both of which are designed
to promote just development processes
through legal, policy and governance
reforms to protect indigenous peoples’
and farmers’ land rights, prevent ‘land
grabs’, ensure fair processes of negotiation
over land, build community capacity and
ensure mechanisms for the resolution
of land conflicts. In addition, the World
Bank Framework and Strategy requires
purchasing policies and traceability to
ensure the application of its performance
standards throughout the supply chain.

Unfortunately, as our detailed review
shows, these aspirational reforms, worthy
and necessary though they are, remain
far from realised in the cases examined.
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Communities’ rights to their lands are not
secured by law. Even the more progressive
companies that are members of the RSPO
are failing to respect customary rights
effectively. Land grabs thus continue
and land conflicts continue to proliferate.
Companies required to negotiate land
acquisition by respecting the principle
of Free, Prior and Informed Consent are
failing to adhere even to the basic guidance
provided by RSPO." Communities’
capacity is undermined by their lack of
awareness of their rights, of the meaning of
certification processes and of laws and legal
procedures. Court processes are beyond the
reach of most and even where activated
are failing to deliver redress. Both the IFC
and RSPO complaints mechanisms, while
worthy in intent and though they have
established some important precedents,
lack both the mandate and the capacity
to remedy the huge numbers of disputes
between companies and communities.
Given the scale of the problem, they are not
“fit for purpose’.

When the RSPO first began to develop its
standard through a ‘multi-stakeholder’ pro-
cess, it consciously chose a ‘voluntary’
approach. It purposefully excluded gov-
ernment from its membership. It aimed to
encourage B2B - ‘business to business’ -
partnerships. It thus sets its standards inde-
pendent of national laws, while taking into
account international norms, laws and best
practice as far as possible.'? The RSPO left
to a process of ‘national interpretation’ the
challenge of working out how such a vol-
untary, generic international standard would
actually fit with national legal and regulato-
ry requirements.'* Some NGOs warned from
the outset that incompatibilities would soon
become apparent between national laws and
the RSPO’s standard, especially with respect
to land rights.

Inthe event, the misfit between the voluntary
standard and national legal frameworks did
soon become apparent. However, it was
the companies themselves that first voiced
concerns. In Indonesia companies seeking
certification under the RSPO system were
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finding that after carrying out expensive
High Conservation Value Assessments and
setting aside forested lands to maintain
these values, as the RSPO requires, district
regents' were then penalising them for
not clearing and planting these lands, as
required by the regulations governing their
leaseholds. In some cases, the regents were
actually taking these unplanted areas off the
companies and re-allocating them to other
companies, often not RSPO members, who
were prepared to develop them. In effect
one of the main aims of the RSPO, which is
to redirect plantation expansion away from
forested areas, was being frustrated.”® The
findings led the RSPO Executive Board to
convene a Task Force under which RSPO
members could engage with the Indonesian
government to find means to encourage
legal or procedural reforms that would
allow RSPO member companies to comply
with both national laws and the RSPO
standards. This dialogue is still underway.

What this process has been reluctant to
face up to, however, are the real reasons
that regents are keen to reallocate business
leases. They do so not because they are
anxious to see the letter of the law applied
— after all government surveys in some
parts of Indonesia show that the great
majority of palm oil plantations are illegal'®
— but because the allocation of land permits
is the main way that local politicians
enrich themselves and fund their election
campaign chests.!” If regents can find an
excuse to allocate the same lands twice, the
rent-seeking opportunities are that much
greater. It is these political and economic
realities that reformists must face up to if
their efforts are to have real effect.

Flags of convenience

Itmay be useful torecall that previous efforts
to curb the socially destructive impacts of
the global trade in plantation products have
also faced unforeseen consequences. In the
early 19" century, as soon as the British
government commenced efforts to make it
illegal to trade in slaves to supply overseas



plantations, British slavers discovered ways
of dodging the law. First, they registered
cargoes of slaves as nominally-owned by
Spanish or Portuguese nationals, who were
not prohibited from trading slaves. Then,
many British ships were re-registered under
foreign flags. Later, British crews were
redeployed to foreign ships in exchange
for a share in the profits. But the longest
link between Britain and the slave trade
was sustained through investments often
of foreign slaving ships destined to supply
the sugar plantations in British colonies or
for cotton plantations in North America.!®
The British government soon learned that
abolition of the slave trade would require
new forms of enforcement as well as
more subtle laws designed to create full
transparency in the existing market until
‘...step by step these measures squeezed
each aspect of the trade and reduced its
profit’."

The parallels with efforts to eradicate
malpractice in the palm oil sector today are
striking. An example of flags of convenience
comes from the Wilmar group which
in March 2013 sold on its troublesome
subsidiary PT Asiatic Persada to a closely
related conglomerate, even while the IFC-
CAOs Ombudsman was in mid-negotiation
between impacted communities and the
parent company.*

While strenuous efforts are being made
by IFC-CAO and RSPO to encourage
adherence to higher standards by client or
member companies, they are unwilling or
unable to insist on the same standards in
palm oil trades. The result is that companies
like Wilmar, Cargill and IOI, which between
them control some 80% of the global trade
in Crude Palm Oil, while professing to
apply the RSPO standard to the oil they
themselves produce, do not apply the same
standard to the oil they trade.

Likewise even RSPO members in the
banking sector hide behind rules of client
confidentiality to evade any requirement
that they should engage with all their
client companies to ensure they adhere to

the RSPO P&C or International Finance
Corporation (IFC) Performance Standards
(which are also the standards of the banks
that subscribe to the ‘Equator Principles’).!

Recommendations

Each of the studies in this volume provides
a set of recommendations to, inter alia,
government bodies, companies, investors,
banks, the RSPO, non-governmental
organisations and affected communities to
the end of providing remedy to documented
grievances and human rights abuses. These
recommendations can be generalised as
pertaining to: the consent-seeking process;
the tightening of standards; supply chain
traceability; the strengthening of remedies;
the recognition of rights by governments
and; the rule of law and access to justice.

The consent-seeking process

The irregularities and inadequacies in the
processes being undertaken by companies
(often with the involvement of government
bodies) to obtain the consent of local
communities suggest that such processes
need to be radically revised and rigorously
monitored by independent third parties,
to ensure that consent, where given, is
done so freely, based on sufficient and
comprehensive information, and prior to
project permits being issued and operations
initiated.

First, companies need to be aware and
demonstrate greater respect for the fact that
indigenous and tribal communities, whether
they have written legal title or not, have a
right to the lands and resources they have
traditionally owned, occupied or otherwise
used or acquired. In many cases, access to
resources and rights over resources may
be more significant to some communities
than title to the land. The diversity of local
communities, ethnic groups, land uses and
rights within a single area must be much
better understood and taken into account by
the company in their interactions with these
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communities, to avoid homogenisation of
these different groups and interests, and to
avoid generalising the views and needs of
one to all the others. This also needs to be
reflected in the standard so that assessors
have guidance on how to assure that
companies are addressing the diversity of
groups that their operations will affect.

Second, stronger and clearer language is
needed on the nature of FPIC as a right of
indigenous peoples and local communities in
existing certification standards, as opposed
to it being treated as a form of consultation
or ‘socialisation’, which are part of, but not
tantamount, to FPIC. Human rights training
at the level of the company, government and
local communities can be instrumental to
this end. In particular, the participation of
local community members in consultation
activities should be clarified to these
participants as not being equivalent to their
giving consent to the issues discussed. In the
case of New Plantings, the early stages of
the process of respecting the right to FPIC of
local communities should be initiated prior
to the identification of the net land area and
well prior to obtaining final permissions.

Related to the point above, clearer language
and company-level trainings should be
provided on how respecting the right to FPIC
of local communities is only achievable
through a long-term, iterative, two-way
process of consultation and negotiation,
rather than one-off meetings. Stronger
requirements are necessary on the part of the
company to train and provide information to
local communities on the RSPO, the P&C,
and their obligations and rights under them.
Companies should also take the initiative
to offer third party training workshops and
meetings for local communities on their
right to FPIC. Evidence should also be
sought from local communities that they
have been given ample and sufficient time
to digest information obtained and to make
informed decisions among themselves.
Companies should incorporate within
their work plans, structured and repeated
training on the RSPO P&C and FPIC to staff
operating at all levels, from the grassroots
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upwards, in order to ensure that all staff are
accountable to, and responsible for, abiding
by the standards contained therein.

In consultations and during the consent-
seeking process, companies should develop
with the local communities a time-scale
for projected developments and how these
developments will impact on them. For
example, if a community is being promised
jobs, how many will go to locals? When
will those jobs emerge? How long will
the community need to be able to survive
without land before it gets a job to feed
itself with? Can it sustain itself for this
period? Companies should be wary of local
elites and officials with vested interests in
ensuring the concession goes ahead. They
may be acting behind the scenes in a way
that will compromise and undermine an
otherwise ostensibly good faith process of
observing the right to FPIC on the part of
the company.

Furthermore, = companies need to
recognise that information-sharing with
communities is  their responsibility
towards rights-holders involved, rather
than a reactive action upon the request of
rights-holders. All important documents,
such as Environmental and Social Impact
Assessments, HCV Assessments, land
tenure studies, concession maps, Standard
Operational Procedures and conflict
resolution mechanisms, must all be
translated into local languages and dialects
and provided to local communities at the
initiative of the company. Evidence to
demonstrate that all relevant information
and documents are received by local parties
in a national or sub-regional language(s)
suited to the affected communities, should
be mandatory to ensure transparency and
genuine communication and information-
sharing.

In addition, information shared by the
company and processes of interaction
with local communities should be subject
to stricter and more regular monitoring by
independent third parties, to avoid partial
and biased information that fails to address



tenure implications and other potential
negative consequences of the development
for local communities. More efficient
and direct channels and procedures for
communication between the company and
local communities should be clarified and
publicised, to ensure that communities
are equipped with enough information to
make use of these channels and address
themselves to the right representatives
when the need arises. There should be
written records of meetings and visits by the
company and government to communities
available to the communities and third
parties. Evidence of agreements with local
residents ensuring access to adequate, clean
water for drinking, cooking, bathing and
cleaning purposes, should be mandatory to
secure their livelihoods, health and basic
needs.

In relation to labour, evidence should be
provided that women workers are paid
equally to men for equivalent work,
and that the company prioritises local
community members for employment
opportunities, rather than labour brought
in from outside. Women heads of families
should have equal rights to be smallholders.
Local communities should be given formal
‘employment’ with all the proper terms and
conditions and labour rights complying
with international best practice, instead of
just day-labour/casual labour and contract
work without any security. Day labourers
should also have clear, agreed and written
terms and conditions. All day labourers
should have in their possession their own
countersigned daily work record. Where
plantations are developed through groups
of small outgrowers, provisions must
be made for adequate explanation of
financing arrangements and any inherent
risks to outgrowers prior to planting. After
planting such groups should receive regular
financial and management training which is
also subject to an audit process.

With regards to HCVs, clearer and more
ample information must be provided to
local communities regarding the purpose
of HCVs, in particular HCVs 4, 5 and 6.

Their participation in HCV identification
activities and mapping is critical. Likewise,
the security of access of local communities
to HCVsboth during and after the company’s
lease on the land must be clarified, and
any changes to their access to the land
explained fully prior to the identification
of these areas. HCV assessments and
management plans should demonstrate that
credible measures have been taken to secure
adequate areas for affected communities to
meet their basic needs (eg food security,
health, HCV5). In particular, provisions
for the food security of local communities
by the company should be highlighted
and evidence to demonstrate that the
company is supporting and securing local
communities’ sustainable access to food,
either through the allocation or provision
of land for cultivation, material support or
other means.

Furthermore, palm oil  operations
should provide evidence that they are
in compliance with rule of law, humane
treatment and supporting a peaceful
environment in agribusiness development
areas. Companies should be obliged to
show efforts to secure people affected by
their operations from violence and arbitrary
arrest and to not make use of mercenaries,
privately contracted police and para-
militaries. The hiring of armed security
forces by the company to operate within
oil palm concessions should be avoided
as far as possible and, where absolutely
necessary, must be subject to strict
monitoring and third party supervision, to
ensure that the hiring of these forces is legal
and proportionate, and that their activities
in no way infringe on human rights or the
general wellbeing of local communities.

Tightening standards

Enhancement and tightening of the content,
implementation, governance and capacity
of standards such as the RSPO will be
critical to ensuring respect for the rights
of communities affected by the palm oil
sector, and to securing the legitimacy
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and accountability of these mechanisms.
Resources, budgets and personnel need to be
increased to allow for better monitoring of
the activities of member companies, as well
as the effectiveness of conflict resolution
mechanisms, such as the Complaints Panel
and the Dispute Settlement Facility (DSF).
The same applies to the IFC Compliance/
Advisor Ombudsmen (CAO), which, while
worthy in intent and having established
some important precedents, lacks the
mandate and the capacity to remedy
the huge numbers of disputes between
companies and communities, and thus is in
urgent need of reform and scaling up.

Given that to date, no complaint has been
submitted to the RSPO by communities
without the support and facilitation of non-
governmental organisations (sometimes
local or national and sometimes
international as well), it is imperative
that information on and access to RSPO
mechanisms be provided to communities
such that they are able to use these
mechanisms independently and to effect.
This is particularly important in the context
of conflict, given that the jurisdiction of
the RSPO remains ambiguous in cases of
disputes over land and natural resources, and
with regards to the rights of communities
to accept or reject the RSPO as a dispute
resolution mechanism.

The auditing process of the RSPO also needs
to be improved through comprehensive
training of auditors on both environmental
and human rights elements, regular
monitoring of RSPO auditors’ activities,
the development of a standardised format
of auditing which does justice to the
complexities and detail of grassroots
realities, and the establishment of an
escrow fund within the RSPO to ensure the
objectivity and independence of auditing
bodies. The duration of RSPO certification
audits must be made sufficient to allow
all communities within the concession to
participate in the audit in a constructive
and sufficiently detailed manner. Stricter
standards for audit reporting should also
be established to ensure that audits contain
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sufficient information and evidence to
support identified conformances and non-
conformances to the RSPO P&C. Clearer
requirements should be developed for
audits to be shared with local communities
prior to certification in forms and languages
accessible to them, in order to cross-check
information contained therein.

Standards such as the RSPO are based on
principles of multi-stakeholder dialogue
and the pursuit of mutually satisfactory
outcomes, yet there is concern that, while
laudable in theory, these principles are
leading to a reluctance, or lack of ability on
the part of the RSPO, to deal effectively and
rigorously with companies that have been
shown to violate the Code of Conduct and
P&C on repeated occasions. Sanctioning
mechanisms thus need to be clarified and
enhanced to secure the credibility of the
RSPO itself. Furthermore, the issue of
conflicting interests and roles within the
RSPO needs to be addressed, for instance,
where an Executive Board member
company is subject to a complaint through
the Complaints Panel. Such situations
have been shown to be a hindrance to the
provision of remedy to affected parties
and an obstacle to effective conflict
resolution. In addition, criteria or guidance
needs to be developed in relation to the
obligations of RSPO member companies
where concessions are sold to non-RSPO
companies, particularly where conflicts
and conflict resolution processes are still
underway, either by the RSPO itself or
other mechanisms.

mechanisms

Grievance and redress

should be developed by companies
with the participation and inputs of
local communities, and these should

guarantee anonymity and the protection
of complainants where requested. SOPs
on social welfare, environment, conflict
resolution, HCVs and others, should also be
developed jointly by the company and the
communities to create a sense of ownership
of the process for communities as rights-
holders. Where land conflicts are protracted
and of a serious nature, a moratorium



should be imposed on development of palm
oil operations within the concession in
question pending mutual agreement of an
acceptable conflict resolution mechanism.
In all cases of conflict, evidence should be
provided to demonstrate that all possible
means of resolution have been introduced
to, discussed with, and decided upon, with
and by the local community in question.
This includes formal legal procedures,
Alternative Dispute Resolution, the RSPO,
international human rights courts, and so
forth.

In relation to the point above, stronger
language in the P&C is critical concerning
the importance not only of processes in place
to resolve conflict (such as jointly agreed
conflict resolution mechanisms or SOPs),
but of the implementation and outcomes
of these processes in practice, particularly
where SOPs have been developed without
the participation of local communities, or
where local communities do not feel they
have been given enough time or information
to agree or disagree with the mechanism.
Effective provisions must be set in place to
ensure the anonymity of complainants and
whistleblowers where requested in cases of
conflict, to avoid subsequent harassment,
intimidation or abuse. Companies should
be responsible for keeping full and detailed
records of past and ongoing complaints
and conflicts within their concessions to
help companies and communities identify
recurrent causes of conflict and mitigate
future conflicts.

Recognition of rights by governments

Where national laws and regulations fail to
provide adequate recognition and protection
to the rights of indigenous peoples and local
communities, where international human
rights instruments are poorly enforced,
and where national and international legal
frameworks are not harmonised, the ability
of companies to abide by -certification
standards such as the RSPO is hindered,
and their efforts towards sustainability
requirements at times penalised rather

than encouraged as a result. Initiatives to
revise national laws which are contrary to
international human rights standards and
the right to FPIC is also in the State’s best
interests, placing them in a better position
to gain the benefits from investments, to
avoid reputational risks of being found in
breach of international human rights law, to
avoid civil conflict and to avoid investors
choosing instead to invest in other countries
where they feel their investments are more
secure.

As such, the effective implementation
of certification standards that require
respect for both systems of law requires
legal harmonisation, the ratification of
all relevant international human rights
instruments by States, and the domestication
of these laws into national regulations.
Beyond ratification and domestication
is the need for more effective and
independently monitored implementation
and enforcement of such laws, including
in particular the Voluntary Guidelines on
the Responsible Governance of Tenure of
Land, Fisheries and Forests in the Context
of National Food Security, the UN Protect,
Respect and Remedy Framework, as well
as the United Nations Declaration on the
Rights of Indigenous Peoples. Wherever
possible, local national laws should be
interpreted to fit international law, where
the national can bear this interpretation.
For example, some laws can be interpreted
as providing minimum standards, such that
it would not place the company in breach
of the national law to improve on those
minimum standards, and thus comply with
international law and RSPO P&C.

The RSPO and oil palm companies
themselves can play a pivotal role in pushing
for legal reform by engaging with national
governments to revise laws and regulations
so that RSPO members can respect the
rights of communities to their customary
lands and to FPIC. Companies should
also support relevant government bodies
and officials in accessing information and
training to better accommodate the RSPO
approach. This training should extend from
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the level of central ministries, through the
provincial and district authorities down to
the village level. Planning agencies also
need guidance on how to incorporate HCV
zoning and consideration of community
land rights into land use and economic
planning processes. Concession contracts

should themselves be compliant with
the RSPO P&C and international law.
Contracts with the government must not
give companies a carte blanche to take land
without terms and conditions that comply
with these international laws and standards,
such as respecting the right to FPIC.

Designing and putting into practice a full and effective process to
respect the right of indigenous peoples and local communities to FPIC
in relationship to oil palm plantation development is not an easy task. It
requires significant commitments of time, material and human resources,
and is often far beyond what is required under national law. It requires
wide and iterative participation of all key stakeholders and rights-
holders. It requires thinking about what consent means, who gives it, who
represents the interests of the communities, and how it can be verified.
Most importantly, it requires on the part of companies a recognition
that even where a comprehensive process has been undertaken, before
signing an agreement, communities still have the right to say ‘no’ to oil
palm development on their lands. Independent monitoring and robust
verification by third parties remains critical to ascertaining the degree to
which community decisions are being respected on the ground. Failing
to respect the rights of local communities to the full extent of their lands
and to FPIC is the root cause of protracted and at times violent conflict
between and within communities, with companies and with the State.
Such conflicts present serious risks to the communities, but also to
plantation companies, investors and to the RSPO itself.

The findings of these studies expose the gulf that exists between
the law and the RSPO standard and point to the urgent need for
governance and legal reforms to adequately protect community rights
from expropriation and provide just remedies for abuses. Equally
critical are development processes achieved through legal, policy
and governance reforms to protect indigenous peoples’ and farmers’
land rights, prevent ‘land grabs’, ensure fair processes of negotiation
over land, build community capacity and ensure mechanisms for the
resolution of land conflicts. Full supply chain traceability is needed
in which environmental protections are matched with comprehensive
protections of human rights. Such accountability should equally apply
to investors. Widespread and effective compliance with the RSPO
standard depends on respect for human rights, good governance,
transparency, accountability, rule of law and access to justice. While
the RSPO standard itself needs to be strengthened and enforced, so
long as national laws and policies allocate lands to companies without
respect for community rights, company compliance will be hard to
achieve and further conflict inevitable.
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