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SALCRA 
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SLDB 
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Pakatan Rakyat 
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Rubber Industry Smallholders Development Authority 
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Sabah Land Development Board 
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UN 
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1. Introduction 

Agriculture is a significant sector in 

Malaysia’s history of economic 

development, but has over the last few 

decades been overtaken by the growth of 

the manufacturing and services sectors. 

While agriculture has remained important, 

its face has changed radically. Today, 

agriculture is heavily skewed towards 

plantation agriculture of commodity crops 

over other food crops. There is a clear 

distinction between these two sectors of 

Malaysian agriculture, the former being 

well-organised, well-funded and 

dominated by large-scale plantations, the 

latter being dominated by small farmers, 

and described as “fragmented, 

disorganized and sub-optimal.”
1
 

Two different ministries are responsible 

for each sector: the Ministry of Plantation 
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Industries and Commodities, and the 

Ministry of Agriculture and Agro-based 

Industries. The former was previously the 

Ministry of Primary Industries, created in 

1972 and originally responsible for only 

two commodities, tin ore and rubber.  

The plantation and commodities sector 

now comprise oil palm, rubber, timber, 

cocoa, pepper and tobacco, all of which 

have been important export crops for the 

country’s economic development over the 

past fifty years. This sector is now one of 

Malaysia’s major exports earnings, earning 

RM127.5 billion in 2012, or 18.2% of 

national total export earnings.
2
 Out of this, 

oil palm exports contributed RM71 billion 

in 2012, or 55.7% of the sector earnings 

(the figure for 2011 was RM80 billion).  

The Malaysian Department of Statistics 

calculated that oil palm contributed 37% to 

the country’s GDP in 2011, compared to 

“other agriculture” at just 17.2%.
3

 The 

National Commodity Policy (2011-2020) 

underpins this sector, which aims to 

modernise the sector and diversify high 

value-added products, amongst others. It 

also aims to almost double export earnings 

of the sector to RM242.6 billion by 2020.  

The earning potential of the plantation and 

commodities sector has vastly 

overshadowed other agricultural crops (for 

want of a term, “agrofood” will be used to 

distinguish this sector), which has lagged 

behind in terms of land use and returns to 

capital. Once responsible for 28.8% of 

national GDP in 1970, it declined to 7.7% 

in 2011.
4

 Although this left-behind 

agricultural sector (excluding industrial 

crops) contributed RM20 billion to the 

country’s gross national income in 2009,
5
 

Malaysia remains a net food importer, with 

a hefty food import bill that amounted to 

RM40.5 billion in 2010 for agricultural-

based products (RM31 billion in 2011).
6
  

The Ministry of Agriculture and Agro-

based Industry, in a nod to rising food 

costs and issues of food security and self-

sufficiency, has adopted the 4
th

 National 

Agricultural Policy (2010-2020), also 

called the Agrofood Policy, which focuses 

on high-value agricultural development, 

private sector investment and sector 

modernisation. However, this push is 

heavily focused on making the country 

more self-sufficient in rice (up to 85%) by 

developing large-scale rice farming in 

Sabah and Sarawak, but lacks provisions 

for other agricultural products.
7
  

Malaysia’s target to become a high-income 

nation has led to a proliferation of national 

programmes to modernise traditional 

sectors like agriculture. Agriculture and 

commodities are two separate areas for 

intervention under the country’s Economic 

Transformation Programme (ETP) that 

aims to transform Malaysia into a high-

income nation by 2020. Called National 

Key Economic Areas (NKEAs), of which 

there are 12, these areas were identified by 

the private and public sectors to kickstart 

the ETP – so-called high impact projects 

that will drive the highest possible growth 

in income.  

The ETP is one of four programmes 

overseen by the Performance Management 

and Delivery Unit (PEMANDU) under the 

Prime Minister’s Department, which is 

tasked to facilitate the shift of Malaysia 

into the high-income nation bracket by 

2020. Modernisation and diversifying into 

high value-added downstream activities 

and products are seen as means to achieve 

these NKEAs, rather than the primary 

production of agricultural products, as land 

available for agriculture is now limited.   

Impacts from Malaysia’s agricultural 

development 

Large-scale agricultural land use, 

especially for plantations, has imposed 

(and still does have) significant social and 

environmental impacts, especially on the 

rural and indigenous societies of Malaysia. 

One of the things that make it challenging 

to mitigate these impacts is that individual 
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States, rather than the Federal government, 

have control over land use. 

According to Malaysia’s Federal 

constitution, land and forests are State 

matters, and earnings from land-based 

development (such as logging, oil palm 

and rubber plantations) are the primary 

source of revenue for State administration 

and development initiatives. Logging used 

to provide States with the bulk of their 

revenue and a support base for political 

elites through licences and contracts since 

the 1960s, until it diminished in 

importance.
8

 Now, large-scale 

development of oil palm and associated 

industries are the dominant development 

driver in many States.  

As land is the purview of the States, rather 

than a Federal responsibility, the States 

themselves decide how land is apportioned 

for various uses and users, and this is 

reflected in respective State land 

ordinances and policies. As can be seen in 

the examples in this brief, critical human 

rights violation have resulted from a 

number of States’ development policies in 

this regard. 

Indigenous communities throughout 

Malaysia have faced and continue to face 

enormous challenges in their bid to defend 

customary lands and forests from being 

usurped for land-based development that 

funds State coffers. Although there are 

provisions in State and Federal laws that 

acknowledge the existence of adat 

(customary laws) and native land rights, 

these have not consistently translated into 

secure tenure.  

Rather, it has been the norm for these to be 

limited in State laws and watered down in 

tandem with increasing competition for 

land and natural resources. Indigenous 

peoples find themselves in a situation 

where the State sets the rules for access to 

land and forest resources. In defending or 

asserting their rights, they face challenges 

in accessing information and engaging 

with the relevant authorities. They must 

also grapple with intimidating processes 

and shifting goal posts as the rules and 

operational policies change with some 

regularity.
9
  

As land for agricultural purposes become 

limited, States, especially Sabah and 

Sarawak, have turned to ‘Native 

Customary Rights’ or NCR land as the 

“last frontier” for such expansion
10

 – the 

majority of which remain unregistered or 

untitled – by using legal devices within 

their means to make such lands accessible 

for development. 

This brief examines the trends and recent 

developments in the agribusiness sector 

(defined as large-scale agriculture by 

national or international corporations 

involving local or international investors 

as opposed to small-scale subsistence 

based agriculture) and human rights in 

Malaysia. Human rights in this context 

significantly relates to the fundamental 

rights of Malaysia’s indigenous peoples – 

the Orang Asli in Peninsular Malaysia and 

Orang Asal communities in Sabah and 

Sarawak. 

2. The agriculture sector in Malaysia 

Land use 

The total land area of Malaysia is about 

330,000 km
2
 (33 million ha), of which 

agricultural land covers 24%
11

 or 79,200 

km
2
 (7.9 million ha). Agricultural land use 

is heavily skewed towards commodities 

such as oil palm and rubber, as opposed to 

the food production sector. Of the total 

land use under agriculture, 5,076,929 ha, 

or 64%
12

 were under oil palm plantations 

as of 2012, often located in the best tracts 

of arable land. This sector is heavily driven 

by the private sector, with most of the 

planted area (61.6% or 3.1 million ha) 

under private ownership and mostly 

Malaysian-owned. Only 13.6% (691,000 

ha) are planted by independent 

smallholders, while the remaining 24.8% 
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are under government or State agencies, 

such as the Federal Land Development 

Authority (FELDA), Federal Land 

Consolidation and Rehabilitation 

Authority (FELCRA), Rubber Industry 

Smallholders Development Authority 

(RISDA), Sarawak Land Consolidation 

and Rehabilitation Authority (SALCRA), 

Sarawak Land Custody and Development 

Authority (LCDA), and Sabah Land 

Development Board (SLDB). These are 

primarily land development schemes that 

apportion land to the landless (e.g. FELDA 

schemes in Peninsular Malaysia), or to 

members of native communities (e.g. 

SALCRA and LDCA in Sarawak; and 

SLDB and the Agropolitan schemes in 

Sabah). These schemes are not however 

without attendant issues regarding land 

right conflicts. 

The highest growth in oil palm-planted 

areas is in Sarawak, where this increased 

5.3% from 2011 to 2012 (compared to just 

0.4 and 0.8% in Peninsular Malaysia and 

Sabah respectively), and where the State 

has targeted 2 million ha to be planted by 

2018, from the current 1.2 million ha of oil 

palm. As land for agriculture become 

limited, most of the targeted expansion 

will be on peat land and land claimed by 

natives encumbered with customary rights, 

which as yet is not officially recognised or 

titled as such. 

Rubber is the commodity with the second 

largest land use, but at 1.02 million ha (in 

2011, on a decreasing trend from 1.25 

million ha in 2007), it represents only 20% 

of the total area under oil palm. The area 

under rubber has been in decline, but there 

is a target to increase this area to 1.2 

million ha by 2020, albeit still minimal a 

target compared to oil palm. Furthermore, 

most of the planted rubber is under 

smallholdings (960,800 ha), constituting 

94% of total planted area and involving 

400,000 smallholders,
13

 leaving only 

49,900 ha under estates. This contrasts 

starkly with the oil palm sector, where 

most of the planted areas are under the 

management of estates. 

Although smaller in area compared to oil 

palm, the impacts of rubber development 

on local indigenous communities
14

 (and 

the environment) can be just as significant, 

exemplifying the impacts that can be 

caused by States having total control of 

land for development purposes. Recently, 

an area of concern developed in the State 

of Kelantan where a vast area was zoned 

from the State’s Permanent Reserved 

Forest (PRF) for Latex Timber Clone 

(LTC) rubber plantations. Up to 199,000 

ha or 32% of the 623,000 ha of Kelantan’s 

total PRF have been zoned for this project, 

including some 31,000 ha for the purposes 

of Ladang Rakyat, a Kelantan-State 

poverty alleviation programme, which is 

supposed to benefit Orang Asli 

participants via dividends
15

 from the 

plantation, but that is reported to have 

encroached on native claimed lands, which 

the State of Kelantan does not recognise.  

Apart from oil palm and rubber, other 

commodity crops are mainly smallholder 

crops planted in hectarages that are just a 

fraction of oil palm-planted area. 

Examples include cocoa (92% of its total 

planted area of 21,000 ha under 

smallholdings) and pepper (of which 98% 

of 14,600 ha is grown in Sarawak)
16

.  

In terms of food crops, rice is by far the 

most important as the country’s staple crop, 

which Malaysia has not been able to reach 

self-sufficiency in. Mostly farmed by 

small-scale rice farmers, numbering 

approximately 300,000 in 2009,
17

 the 

sector is characterised by decreasing 

planted area over time (currently around 

678,000 ha according to the Department of 

Statistics in 2010
18

), ageing farmers and a 

lack of uptake by the younger 

demographic. To ensure food security in 

terms of this staple food crop, the 

government is looking at commercialising 

paddy farming into large-scale ventures by 
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consolidating existing paddy farms as well 

as developing new granary areas, 

especially in Sabah and Sarawak. This 

imminent change from small-scale 

production to large-scale “modern” rice 

production will involve the acquisition and 

consolidation of existing small farms and 

other land uses and facilitate the exit of 

willing paddy farmers. Rural landscapes 

and livelihoods are set to change further 

with the onset of the policies that aim to 

modernise Malaysian agriculture.  

The other agro-food sector to consider is 

vegetable farming.  In total, 70,282 ha in 

Malaysia are currently under vegetables 

and cash crops such as root vegetables. 

Large tracts of the hill forests of Cameron 

Highlands in the State of Pahang had been 

previously converted over decades for 

intensive farming of vegetables, flowers 

and tea. Cameron Highlands supply half of 

Malaysia’s vegetable needs
19

, and apart for 

some flower farms and the tea plantation, 

Cameron’s farms tend to be small – 1 to 2 

ha.  

Due to serious environmental damage 

caused by intensive farming, pressure from 

NGOs and civil society, and stricter 

government regulation there is now better 

control of land clearing but this has also 

led farmers to move to neighbouring 

states
20

. This is notably the case in 

Kelantan, where the destruction of the 

Lojing Highlands for highland vegetable 

farming has caused significant impacts on 

the Temiar, whose customary lands have 

been decimated in the process.  

Kelantan has earmarked 25,436 ha of State 

land in the Lojing Highlands for 

agriculture. This represents 80% of the 

highlands, which was first opened up for 

logging in 1978 under the Kelantan 

Development Authority. After 1990, large 

swathes were given to PAS-linked 

companies to be cleared for agriculture 

(see also Section 6). State agencies such as 

the Kelantan State Economic Development 

Corp, the Kelantan Islamic Foundation and 

the Kelantan Darulnaim Foundation were 

given land, which was then leased by them 

to other companies.
21

  

Trend in oil palm agribusiness growth in 

Malaysia 

The development of oil palm in Malaysia 

has dominated the country’s commodity 

sector since the 1960s, beginning with 

transnational companies controlled largely 

by British companies, such as Sime Darby, 

Harrison & Crosfield and Guthrie & Co. 

These companies started up tea, coffee and 

rubber plantations before crossing over to 

oil palm. After independence, the 

nationalisation of these companies 

occurred, largely in the 1970s and 80s. 

This period also saw the growth of home-

grown Malaysian plantation companies 

entering the fray, such as Genting, IOI, 

IJM, Tabung Haji (TH), PPB Oil Palm and 

Tradewinds.  

Since the 1990s, the trend of 

nationalisation and the growth of local 

plantation companies shifted to 

transnational expansion by Malaysian 

plantation companies. This involved both 

upstream investments in plantation 

development, especially in Indonesia; and 

downstream investments in Europe, China, 

India, and lately, Africa. The post-1990s 

saw the creation of mega palm oil-based 

corporations – from the merging of major 

companies Sime Darby, Guthries and 

Golden Hope (previously Harrison & 

Crosfield) into the “new” Sime Darby; and 

PPB Oil Palm being absorbed by Wilmar, 

a Singapore-based corporation. These 

created some of the largest transnational 

oil palm conglomerates in the world. The 

trend of Malaysian companies expanding 

abroad continues to escalate, including 

companies without previous experience in 

oil palm development. Currently more than 

50 Malaysian companies control a notable 

share of the oil palm plantation sector in 

Indonesia.
22
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Investment in agribusiness 

Overall, investment in the primary sector 

falls significant behind the services and 

manufacturing sector in Malaysia. The 

primary sector (including mining) only 

registered 2.3% of the total investments 

(foreign and domestic) of RM162.4 billion, 

which is RM3.8 billion. Of this, RM1.8 

billion (47%) was foreign investment.
23

 

For plantation and commodities, the 

investment was mainly domestically 

sourced. The Malaysian Investment 

Development Authority (MIDA) reports 

that in 2012, RM548.7 million of 

investments were approved for plantation 

and commodities, all of which were 

domestic investments. RM362.8 million or 

66.1% were for oil palm, while the rest, 

RM185.9 million, was aimed for rubber. 

In contrast, RM507.8 million of 

investment were approved for the 

agriculture sub-sector. Most of this was 

domestic, up to 92.8% (or RM471.5 

million), with only RM36.3 million (7.%) 

foreign-sourced. 

The goal of the government is to target 

investments towards value-added 

downstream activities rather than primary 

production of major agricultural products. 

RM2.9 billion were invested in 64 projects 

in 2012 for the production of downstream 

products, such as palm oil and palm kernel 

oil products, oleochemicals, palm biomass 

products and energy generation from palm 

biomass. RM2 billion of this were 

domestic investments. 

In terms of agribusiness financing, all 

major local banks (including locally 

incorporated subsidiaries of foreign banks, 

such as HSBC Malaysia) are very much 

involved in the financing of private sector 

agriculture developments, including the 

Bursa Malaysia (Malaysian stock 

exchange) listed companies. While the 

Federal government funds State 

development agency programmes in the 

Peninsular as well as in Sabah and 

Sarawak, for established companies, oil 

palm development may be self-financing. 

Foreign investment funds are also active in 

Malaysian agribusiness. In March 2013, 

the Norwegian Government Pension Fund 

Global (GPFG) made known in its annual 

report that it had divested in 23 oil palm 

companies in Malaysia and Indonesia 

because “their long-term business model 

was deemed unsustainable”.
24

 This 

included major plantation companies that 

were members of the RSPO. Malaysian 

companies that the fund divested from 

include PPB, IOI, Genting, Tradewinds, 

TSH, IJM, Hap Seng, United Plantations, 

KLK, Ta Ann, Boustead and Berjaya. 

This was part of the US$667 billion 

Sovereign Investment Fund that was 

targeted by NGOs such as the Rainforest 

Foundation Norway and the Environment 

Investment Agency. By the end of 2012, 

the GPFG still had US$450 million 

invested in oil palm, and in fact, 

quadrupled their investment in Sime Darby. 

However, other investment firms, e.g. JP 

Morgan, saw this major divestment 

exercise as an opportunity for others to 

buy up shares in these oil palm 

companies.
25

  

Through JP Morgan SSAC (Special 

Situation Asia Corp), JP Morgan is also 

invested in a tree plantation in Sabah 

(Sabah Forestry Industries, with India’s 

Ballapur Paper Holdings). JP Morgan 

itself employs an Environment and Social 

Risk Assessment Policy that “integrates 

environment and social impacts into its 

analysis and financing decision making 

process”.
26

 Funds specialising in emerging 

markets (i.e., in higher risk environments) 

such as the Global Emerging Markets 

Forestry Funds have also invested in 

another timber plantation project in Sabah, 

the Hijauan Bengkoka Plantations. 

Other ways of utilising foreign investment 

funds is through listing with the London 
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Stock Exchange, as in the example of 

Asian Plantation Limited, a fairly new 

plantation player with oil palm plantation 

units in Sarawak. It was listed in 

November 2009 in the AIM (previously 

the Alternative Investment Market) arm of 

the LSE that targets smaller companies to 

float shares with a more flexible regulatory 

system than is required for the main 

market.  

In Sarawak, Global Witness uncovered 

that the US investment fund Goldman 

Sachs had underscored a total of US$1.6 

billion bond for the Sarawak State 

government’s SCORE (the Sarawak 

Corridor of Renewable Energy) project, 

one of the five regional corridor projects to 

attract large-scale global and domestic 

investments to develop underdeveloped 

regions of the country. In Sarawak, 

SCORE is underpinned by its huge energy 

potential through its planned hydropower 

dams, coal-fired power plants, and 

prioritises 10 different energy-intensive 

industries such as aluminium and steel. Oil 

palm is also listed as a priority industry.
27

 

According to Global Witness: 

“The bond structure uses offshore 

companies owned by the notoriously 

corrupt Sarawak regime to borrow 

large sums from international 

investors. Described by one analyst as 

“unusual” and “under the radar” (3), 

the bonds are nominally used to 

finance the state development project 

known as the Sarawak Corridor of 

Renewable Energy (SCORE). 

However, the Sarawak government 

has never disclosed the bond listing to 

its State Assembly, while Chief 

Minister Taib Mahmud has 

sidestepped questions from an elected 

assemblyman enquiring as to the use 

of a secretive trust fund linked to the 

bonds. Documents on the Financial 

Exchange of Labuan, Malaysia’s 

offshore financial centre, clearly show 

that this trust fund is used for bond 

repayment.”
28 

While international banks such as HSBC, 

as well as investment funds such as JP 

Morgan and Goldman Sachs make note of 

their commitment to the Equator Principles, 

this has not stopped controversial 

investments from occurring. Apart from 

the Goldman Sachs issue above, HSBC 

Malaysia’s investment into timber and oil 

palm development was also called into 

question after the investigation by Global 

Witness into the financial reports of some 

of the biggest logging and plantation 

companies in Sarawak.  

More significantly, Global Witness 

uncovered the covert and deeply-rooted 

manner in which corruption is ingrained in 

agricultural development and investment 

in Sarawak, involving corrupt practices by 

the ruling Chief Minister Taib Mahmud’s 

family and close associates to dodge 

Malaysia’s laws and taxes at the expense 

of the rights of native communities and 

environmental sustainability.
29 

At the other end of the spectrum, domestic 

oil palm investment schemes have cropped 

up since 2007, allowing the man on the 

street the ability to invest in oil palm 

development by the purchase of oil palm 

blocks in high-interest schemes where 

returns are based on production rather than 

dividends based on corporate profits. The 

earliest scheme was set up in 2007, called 

the Country Heights Grower Scheme (with 

a plantation concession in Gua Musang, 

Kelantan) which guaranteed an 8% return 

on investment annually for the first three 

years and increasing to 12% for the next 

two. More schemes have emerged since 

then, such as the East West One Planters 

Scheme (EWOPS) with 15,725 acres 

(6,364 ha) in Ranau, Sabah, Golden Palm 

Growers Scheme (GPGS) with 11,000 

acres (4,452 ha) in Gua Musang, Kelantan, 

and Golden Agro Growers Scheme with 

12,587 acres (5,094 ha) in Mukah, 

Sarawak. The areas of these schemes have 

remained moderate (4,000 to 6,000 ha for 

each scheme) and it is still too early to 

consider their significance. The earliest 
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scheme – CHGS – folded in 2012 due to 

its inability to continue paying the 

minimum guaranteed payment to 

investors, a symptom of the inexperience 

of the scheme managers.  

While the schemes are “monitored” by the 

Company Commissions of Malaysia and 

independently audited, as claimed in their 

publicity materials, there is little to hold 

the companies running these oil palm 

investments responsible towards those 

whose rights may be encroached by these 

plantations.    

Main export markets for key commodities 

China has remained the biggest export 

market for Malaysian palm oil and palm 

oil-based products for the past twelve 

years. For instance, Malaysia exported 3.5 

million tonnes in 2012 and 4 million 

tonnes in 2011 to China. In 2012, exports 

to China accounted for 19.9% of 

Malaysia’s exports, followed by India 

(15%), the European Union (12.6%), 

Pakistan (7.6%), the US (5.9%), Japan 

(3.2%) and Iran (3.1%). These combined 

top seven countries accounted for 67.4% 

of total Malaysian palm oil exports in 

2012.
30

 

Malaysia is currently the world’s fourth 

largest producer of natural rubber after 

Thailand, Indonesia and Vietnam. Natural 

rubber production in Malaysia has 

however declined by 7.4% to 0.9 million 

tonnes in 2012 from 1.0 million tonnes in 

2011. Malaysian rubber products are 

currently exported to more than 190 

countries globally. The United States, 

Germany and Japan are the largest markets 

for Malaysian rubber products, accounting 

for about 40% of Malaysia’s total exports 

of rubber products. Other important 

markets for Malaysian rubber products 

manufacturers include China, the United 

Kingdom and Brazil.  

The government banned the export of 

rubberwood sawn timber in 2005 due to 

the shortage of the raw material for the 

domestic furniture industry. The ban was 

intended to increase the value-added 

production of timber products, especially 

the furniture sector. It was lifted in 2008 

after taking into consideration excess stock 

and requirements in the local furniture 

sector, as well as to assist suppliers, 

especially smallholders, in gaining good 

returns for their rubberwood.
31

    

Where timber and timber products are 

concerned, export revenues for the last five 

years have averaged RM19 billion to 

RM20 billion annually. In 2012, primary 

timber products accounted for RM11.42 

billion (56%) while value-added products 

accounted for RM8.7 billion (44%) of 

timber and timber product export revenues. 

To achieve the government target of RM53 

billion by 2020, the sector is targeting an 

increase in downstream industries. 

Traditional markets for Malaysian timber 

and timber products are Japan, the US and 

the EU while countries like India, 

Australia, Taiwan and Singapore are also 

showing strong demand. 

3. Government policies and targets for 

agribusiness expansion 

The Malaysian agriculture sector has 

declined over the years due to a variety of 

factors including shortage of labour; 

scarcity of land resources available for the 

expansion of the sector, and the increasing 

focus on and rapid growth of the services 

and manufacturing sector.  The latter have 

overshadowed the relative importance of 

agriculture in the Malaysian economy, 

especially with regard to output and 

employment. Yet agriculture is still 

deemed nationally important to meet food 

security needs, and especially in providing 

income to rural communities. The latest 

thrust by the government is to transform 

agriculture into “agribusiness” by turning 

agriculture into large commercial-scale 

ventures.  

For example, one of the main thrusts for 
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the agriculture sector of the Economic 

Transformation Programme (ETP) of 

PEMANDU is to promote commercial-

scale farming of rice by the amalgamation 

of land through the provision of 

standardised land management contracts 

and financial incentives to encourage 

farmers and landowners with an option to 

exit farming by outsourcing the 

management of their land to a 

development authority.  

An example of this is the Muda 

Agricultural Development Authority or 

MADA model, which is also targeted at 

new rice-growing areas in Pahang, Sabah
32

 

and Sarawak
33

 to be developed as 

Integrated Agricultural Development 

Areas or IADA,
34

 jointly by the State and 

Federal governments. With this model, the 

government aims to have farmers and 

farming cooperatives more involved in 

downstream activities and to increase 

farmer incomes reportedly up to five times 

if they choose to be employed to operate 

large-scale farms.  

Apart from the large-scale 

commercialisation of agriculture into 

“agribusiness” through the launch of the 

new Agrofood Policy (2011-2020) with an 

allocation of RM1.1 billion, in terms of oil 

palm - the most lucrative commodity - the 

scarcity of land for expansion in Malaysia 

means that the target of expansion by the 

private sector is largely overseas (see 

section 4). While the established private 

sector has set its sight on regions with vast 

tracts of land available for oil palm 

development abroad, domestic expansion 

has been facilitated by respective State 

governments and involving State agencies 

with or without the inclusion of the private 

sector. 

Sarawak leads in terms of availability of 

land for domestic expansion of oil palm. 

Sarawak had 1.2 million ha under oil palm 

at the end of 2012, almost double the area 

in 2007 (682,025 ha). In the past two years, 

the area has increased approximately 

200,000 ha from just under a million in 

2010. The State of Sarawak has targeted an 

increase in this area to 2 million ha by 

2018. Most of the current planted areas are 

under private ownership (81% or 973,700 

ha), while government agencies such as 

SALCRA, FELCRA and FELDA manage 

just 102,100 ha (8.5%). Smallholders 

manage 76,900 ha (6.4%).  

The once hotly touted New Concept joint-

ventures (JV) on NCR land manage just 

62,000 ha (5.1%). Of the new areas 

targeted to be developed over the next five 

years (over 800,000 ha in total), most 

would involve Native Customary Rights 

(NCR) land, of which 300,000 ha “have 

been earmarked,” according to the 

Sarawak Minister of Land Development, 

whose Ministry has estimated that there 

are at least 1.5 million ha of NCR land 

State-wide that have not been officially 

recognised.
35

 It has been reported that 

191,851 ha of this NCR land has been 

developed by joint-ventures and 

smallholders.
36

  

NCR lands had once been targeted to be 

developed under the New Concept JV 

model through the partnership of private 

companies (with 60% share of the JV) and 

NCR landowners (30% share), and 

facilitated by the Sarawak Land Custody 

and Development Agency (LCDA or 

PELITA by its Malay acronym) with a 10% 

share in the JV. However, this model has 

proven ineffective and problematic over 

time
37

 and the standard contractual 

agreements between the NCR communities 

and PELITA as their Trustees for the JV 

(called the Principal Deed) have been 

judged by the High Court recently to be 

“null and void” (see Appendix 1).  

Not unsurprisingly, according to current 

reports,
38

 different models are being 

trialled to put NCR land into productive 

use, including a model involving FELCRA 

as managers, but in which NCR 
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landowners would retain a 90% share of 

the venture, and LCDA 10%. FELCRA’s 

responsibilities would include managing 

and marketing, for which they would 

charge management fees. 

Facilitated expansion of planting areas on 

native lands 

Expansion of plantation areas in both 

Sarawak and Sabah has been encouraged 

by the amendment of laws by the 

respective States aimed to facilitate 

expansion of large-scale agriculture on 

native land. This may take the form of 

public investment from State and Federal 

funds through government-linked agencies, 

and/or might involve private entities either 

in managing or investing in such projects.  

In Sabah, such expansion has taken the 

form of various programmes such as the 

Agropolitan schemes (with the 

involvement of the Sabah Land 

Development Board - SLDB - as managers 

or project implementers, especially for oil 

palm related schemes), which invariably 

includes the objective of poverty 

alleviation. Other agencies, such as the 

Sabah Rubber Industry Board, might be 

involved, depending on the suitability of 

each area targeted. In Sarawak, the State 

facilitates the consolidation of native land 

primarily through PELITA and SALCRA. 

In these cases, the States are using State 

laws as legal devices to make available 

more land for production, targeting “idle” 

native lands under customary claims, 

which are either inadequately protected 

within the States’ constitution, or 

completely unacknowledged.  

Sabah: Amendments to land laws 

On 12
th

 December 2009, the Sabah Land 

and Survey Department announced that it 

would hasten the process for awarding 

recognition of customary claims to land 

through Communal Titles (CT). 

Amendments were made to Section 76 of 

the Sabah Land Ordinance to fast-track the 

issuance of CT under the Fast Track 

Planned Land Alienation programme. The 

purpose of this move was to assign these 

lands to large-scale agricultural 

development projects through joint venture 

agreements involving communities and 

government-linked development agencies 

and/or the private sector.
39

 

Box 1: Special terms for the awarding of 

communal titles 

SPECIAL TERMS (For the issuance of 
Communal Title) 

The said land is demised herein expressly as a 
Communal Title for the purpose of cultivation 
of agricultural crops of economic value. 

The said land shall be cultivated, developed 
and maintained in accordance with good 
husbandry practice as stated hereunder 
throughout the whole period of tenure of the 
said land. 

Only plants or trees approved by the Director 
of Agriculture, shall be cultivated or planted 
on said land. 

The Collector shall act as Trustee for said land 
for the beneficiaries. 

Transfer or charge (sic) of said land is 
prohibited. 

Sublease of the said land is prohibited except 
to a State government agency, a company or 
body corporate registered under Malaysia 
(sic) law, which shall be first approved by the 
Director of Lands and Surveys with the 
sanction by the Minister. 

Subdivision of the said land is prohibited 
except with the written permission of the 
Director of Lands and Surveys. 

The government may at any time, excise from 
any lot, an area for use and benefit of the 
community without compensation. 

The beneficiaries shall at all times comply with 
the directions of the Collector in relation to 
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the use and occupation of the said land by the 
beneficiaries and their families and also in all 
matters relating to rights of way, drainage, 
irrigation canal, bridges or any other 
easements and allocation of lots shall 
determine any lot boundary disputes. 

The addition, removal or replacement of any 
beneficiary to the said land shall be subject to 
the approval of the Director of Lands and 
Surveys upon due enquiry by Collector. 

No dealings by the beneficiaries of their 
interest shall be recognized unless and until 
approved by the Director of Lands and 
Surveys and no beneficiary or other person 
shall have any caveatable interest over the 
said land save in respect of an interest 
claimed by the government. 

Source: Flyer entitled ‘Special Terms’. Sabah 

Lands and Surveys Department, undated. 

As indicated in Box 1, there are conditions 

attached to the issuance of CTs. Moreover, 

decisions regarding land use are in the 

hands of the Sabah Department of 

Agriculture, while entitlements pertaining 

to who ought to benefit (the participants or 

“beneficiaries”) and changes for the 

inclusion of new beneficiaries or the 

exclusion of existing ones are decisions to 

be made by Trustees appointed by the 

government. Observations from fieldwork 

suggest that local communities are anxious 

about government officials being made 

Trustees for their land and much prefer 

local action committee groups to be 

Trustees.
40

 

To summarise, amendments to Section 76 

of the Sabah Land Ordinance 1930 to the 

use of Communal Title envisages lands on 

which customary rights have been 

established as a “frontier” that is to be used 

for the expansion of large-scale 

commercial plantation agriculture, 

propelled by a prior perception that such 

lands are “idle”, i.e., unproductive. As 

evidenced by the Lalampas project
41

, the 

intention of CT may dismiss “customary 

rights” issues, and the allocation of land to 

beneficiaries may become an 

administrative issue that is not based on 

traditionally claimed land (see Box 2), but 

rather allows land to be consolidated for 

large-scale agricultural projects with the 

objective of “poverty alleviation” 

programmes.  

Box 2: Interpretation of Communal Titles 

based on NCR 

“The foundation of communal title is 
premised on native customary rights (NCR) 
of the indigenous community in land 
resources managed by the native community 
according to their local practices, tradition 
and custom. Sabah Land Ordinance further 
provides that land issued with communal 
title can be subsequently sub-divided into 
individual titles as and when decided by the 
native community.  

However, the indigenous communities are 
very concerned that the issuance of 
communal titles by the government was 
somehow associated with joint venture land 
development schemes with government 
agencies or corporations. The element of 
land ownership and participation by the 
indigenous community in managing 
traditional NCR land is no longer a relevant 
consideration.” 

Quote from Kong Hong Ming, a well-known 
“NCR lawyer” in Sabah, under whom 

landmark cases upholding natives’ rights to 
NCR land have been won. 

http://sabahkini.net/index.php?option=com
_content&view=article&id=6370  

 

The State of Sabah is moving full steam 

ahead with the awarding of Communal 

Titles, despite criticism from NGOs. As of 

February 2013, seven CTs had been issued 

for 2,716 individuals in three districts, 

while the State envisages that a total of 69 

CTs will eventually be awarded covering 

approximately 36,000 ha for 162 villages 

and involving 9,000 beneficiaries. This 

averages out to 4 ha per beneficiary and 

http://sabahkini.net/index.php?option=com_content&view=article&id=6370
http://sabahkini.net/index.php?option=com_content&view=article&id=6370
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222 ha of managed agricultural land per 

village.  

In addition to the Sabah Land Ordinance, 

the Sabah Land Acquisition Ordinance 

(1950) was also amended in 2009. Under 

Section 2 of the Ordinance, any land may 

be subject to compulsory acquisition by 

the State for a “public purpose”, such as 

townships, roads, resettlement, 

conservation or the exploitation of natural 

resources. The 2009 amendment further 

broadened the scope to include 

corporations. Where such acquisition takes 

place under this section, untitled NCR 

lands are often not recognised nor 

compensated.
42

  

Sarawak: Amendments to weaken NCR 

claims 

Similarly, efforts were made by the 

Sarawak State government to the Sarawak 

Land Ordinance that have made it 

extremely difficult for native communities 

to claim and secure their native customary 

lands. With the amendments that were 

made from the 1990s to 2000, the Sarawak 

Land Ordinance fails to recognise 

traditional forms of occupations according 

to native customary laws, and also gives 

the State broad authority to extinguish 

NCR.
43

 

Peninsular Malaysia: Land acquisition for 

development agencies 

The Federal Constitution confers special 

rights and protections to the Orang Asli 

community in Peninsular Malaysia and 

provides some recognition of their “special 

status”, but Malaysian policies contain 

instruments that are not consistent with the 

spirit of the Federal Constitution. The 

APA Act provides for the declaration of 

Orang Asli Areas (Section 6, for areas 

“predominantly or exclusively inhabited 

by aborigines”) and Orang Asli Reserves 

(Section 7, for areas “exclusively inhabited 

by aborigines”).  

Land under S6 and S7 are protected to 

various degrees from being alienated, 

granted, leased, and under section 7 cannot 

be declared a reserved forest. However, as 

of 31 December 2010, figures released by 

JAKOA state that 145,379.67 ha are 

officially ‘earmarked’ for the Orang Asli. 

This includes 20,670.83 ha (14.2%) that 

have been gazetted under the APA Section 

6 and Section 7.
44

 A further 26,288.47 ha 

(19.56%) have reportedly been approved 

but have yet to be gazetted.  

The largest category (85,987.34 ha or 

59.14%) is classified as land under 

application, awaiting the approval of the 

state governments. According to these 

official figures, although the Orang Asli is 

acknowledged to “hold” land of over 

145,000 ha, most of this has not been 

state-approved and only 14% has been 

gazetted.  

The issue of non-gazettement is decades 

old: “In some cases, according to the 

JHEOA’s Data Tanah of the early 1990s, 

the approval for gazetting was given in the 

mid‐1960s and mid‐1970s, but to date the 

actual gazettement was never effected.”
45

 

The failure to reserve these lands makes it 

difficult for Orang Asli to defend them 

against government or commercial 

interests. 

Without secure tenure, Orang Asli 

communities are also vulnerable to 

relocation and resettlement to make way 

for large infrastructure and development 

projects. Prominent cases include the 

building of the Kuala Lumpur 

International Airport in Sepang, Selangor; 

the Sungai Selangor Dam in Pertak, also in 

Selangor; and the Temenggor Dam in Grik, 

Perak. Other cases include private housing 

developments, golf courses, universities, 

highways and plantations.
46

 Besides 

resettlement, Orang Asli communities 

have also been subject to regroupment 

schemes, ostensibly for objectives such as 

security, poverty eradication, and the 

provision of services and facilities.
47
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However, many of these schemes have not 

been found to lift the communities out of 

poverty owing to unsuitability and/or non-

delivery of economic or livelihood projects, 

poor services and facilities including in 

terms of health and education, and poor 

returns from agricultural ventures such as 

RISDA and FELCRA.  

In particular, the orang Asli had been left 

out of Federal land development schemes. 

In Peninsular Malaysia, under the National 

Land (Group Settlement Areas) Act 1960, 

land agencies such as the Federal Land 

Development Authority (FELDA), the 

Federal Land Consolidation and 

Rehabilitation Authority (FELCRA) and 

other State land agencies may acquire 

State land for the purpose of land 

settlement, which culminates in the issue 

of land titles to the settlers. Many of these 

early programmes and plantations have 

been established in areas traditionally 

inhabited by Orang Asli, but the Orang 

Asli themselves have not been included in 

these programmes. 

This was recently brought to light in a 

landmark land rights case involving 

FELCRA. In December 2012, the High 

Court ordered the return of land that was 

gazetted as a Malay Reserve to the 

Semelai Orang Asli as their customary 

rights were deemed to take precedence 

over others. In so doing, it was also ruled 

that a FELCRA land development scheme 

was illegal on the said land. The State 

agency was ordered to gazette the area as 

the Semelai’s native customary land within 

a year.
48

 

Instead of these Federal and State land 

settling programmes, the Orang Asli were 

resettled under Regroupment Schemes or 

“Rancangan Pengumpulan Semula” (RPS), 

with the primary aims of poverty 

eradication, modernisation and provision 

of social amenities, and to reorganise them 

in suitable centres in their traditional areas. 

This involves relocating and transforming 

the Orang Asli into settled farming 

communities planting cash crops such as 

oil palm or rubber on allocations of land 

that represent a fraction of their original 

territories. 

This was reiterated in a new policy – the 

Orang Asli Land Ownership and 

Development Policy – which was passed 

by the National Land Council in 

November 2009. With the objective of 

granting land titles under section 76 of the 

National Land Code 1965, the Policy 

provides for the head of an Orang Asli 

household to be granted between two to 

six acres of plantation land with an 

additional half acre for housing.  

The Orang Asli, most of whom had no 

input into the formulation of the policy, 

objected strenuously to it and a protest 

memorandum and demonstration were 

organised by the Peninsular Malaysia 

Orang Asli Network (JKOASM) shortly 

after. This policy, as did the prior 

regroupment scheme, undermines their 

traditional rights as the total area under 

fixed titled lots are just a fraction of their 

customary territories and resource 

catchments, thereby leading to a 

substantial loss of ownership and control 

over their customary lands and territories. 

4. Trends in agribusiness expansion: 

going abroad 

Even as Malaysian States attempt to free 

up “idle” native customary land for large-

scale expansion of agriculture, the litany of 

court cases suggest it is not all plain 

sailing. Instead, an increasingly attractive 

option for Malaysian plantation 

conglomerates is now to expand abroad.  

Indonesia has been a key regional target 

for investment. Malaysian and 

Singaporean investors currently control 

more than two-thirds of Indonesia’s total 

oil palm plantations through joint ventures 

with local companies.
49

 The major 

Malaysian oil palm investors in Indonesia 

include Sime Darby, Tabung Haji 
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Plantations, Kuala Lumpur Kepong (KLK), 

Genting Plantations and IOI Corporation, 

which are amongst the largest companies 

in Malaysia. 

Papua New Guinea (PNG) is also an 

important country in the region for 

Malaysian companies’ oil palm expansion 

plans. Currently, two major companies are 

heavily invested here, including Kulim, the 

parent company of New Britain Palm oil 

Limited (NBPOL) and KLK, which has 

had a disastrous start in their first venture 

in PNG by investing in 51% of 

Collingwood Plantations Pte Ltd, a 

Singaporean company with leases over 

44,342 ha in Oro Province. The 

community of Collingwood Bay has 

lodged a complaint with the RSPO 

accusing the company of breaching the 

RSPO’s Code of Conduct as well as the 

P&C, as the communities have opposed oil 

palm developments on their land since 

2010.
50

 

Beyond Asia, Africa is an emerging target 

country for Malaysian oil palm companies. 

Sime Darby has a concession of 220,000 

ha in Liberia, part of which was part of a 

Guthrie Plantations Ltd (which has since 

merged into Sime Darby) concession of 

over 20,000 ha since 1981.  

Making the news recently is a non-oil 

palm player, Wah Seong Corporation, an 

oil and gas services company, which has 

undertaken its first diversification into the 

oil palm industry with an investment stake 

of 51% in Atama Resources Incorporated 

for USD$ 25 million. Atama holds a 30-

year concession over 470,000 ha in the 

Republic of Congo, 180,000 ha of which 

have been shown to be suitable for oil 

palm cultivation. Atama is only required to 

pay Francs CFA 2,500 or USD $5 for each 

planted ha when the oil palm starts 

production.  

A case study by The Rainforest 

Foundation UK mentions that evidence 

suggests that the forests designated to be 

converted appear to be virgin rainforests.
51

 

No evidence was available to suggest that 

social and environmental impact 

assessments, or High Conservation Value 

(HCV) assessments had been carried out, 

or that Free, Prior and Informed Consent 

(FPIC) had been adhered to in the 

development. It was also reported that 

stock-watchers have questioned how Wah 

Seong could afford the cost of developing 

the oil palm plantation that they estimated 

to be of USD $650 million, and market 

research has suggested that the cost could 

be partly offset by forest clearance, e.g. 

through the sale of logs.
52

 

Many of the major Malaysian plantation 

companies have vast landbanks abroad, 

generally with larger hectarages than their 

landbanks in Malaysia, such as Sime 

Darby, KLK and Kulim. As can be seen 

from Table 1, which shows nine major 

Malaysian companies with known 

landbanks abroad, 51% or 1.3 million ha 

are overseas concessions.  

This will increase as these Malaysian 

companies and others continue to seek 

land abroad to expand their plantation area. 

An example of this is Felda Global 

Ventures, which is also targeting 

investment in Papua New Guinea and 

Africa. It has recently been reported that 

Malaysia is amongst the top foreign 

investors along with the US, the UK and 

the United Arab Emirates in land 

acquisitions in Africa and elsewhere.
53

 

The acquisition of landbanks abroad is not 

the only overseas activity of Malaysian 

companies. Recently a Malaysian 

company was reported to be setting up a 

palm oil refinery in Nairobi to target the 

rapidly growing East African consumer 

market. Pacific Interlink’s plant is 

expected to be the largest in the region 

when it starts operating next year
54

, which 

will fuel further development of oil palm 

in the region.  
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Table 1: Malaysian companies with overseas landbanks for plantations 

Company Malaysia (ha) Indonesia (ha) Other SEA (ha) Africa (ha) 

Sime Darby55 314,294 299,262  220,000 

KLK56 110,000 140,000 44,342  

Kulim57 43,890  129,130  

IOI58 169,000 60,000   

Genting Plantations59 93,503 74,000   

Tabung Haji60 91,078 82,147   

United Plantations61 40,874 15,000   

Wah Seong62    180,000 

Felda Global63 366,575 56,385   

Total by region 1,229,214 726,794 173,472 400,000 

Total 2,529,480    

Total outside Malaysia 1,300,266    
(Source: respective company websites) 

5. Gross areas allocated to agribusiness 

and plantations in Malaysia 

By far, the majority of agricultural land 

use for agribusiness and plantations in 

Malaysia is for oil palm (70% of 7 million 

ha), hence the focus of this section will be 

on that crop. However, other major 

changes in land conversion to agriculture 

or commodities will also be highlighted. 

Although oil palm expansion in Malaysia 

has significantly slowed down since the 

heady past two decades (see Tables 2 & 3), 

data from MPOB suggest that most of the 

current expansion in oil palm plantations 

in Malaysia is occurring in Sarawak. 

Between 2010 and 2012, 70% of the 

increase in the national total planted area 

took place in Sarawak.  

Table 2: Area under oil palm, 1990-2012 

Year Peninsular 
Malaysia 

Sabah Sarawak Total 

1990 1,698,498 276,171 54,795 2,029,464 
1995 1,903,171 518,133 118,783 2,540,087 
2000 1,982,229 1,000,777 330,387 3,313,393 
2005 2,298,608 1,209,368 543,398 4,051,374 
2009 2,490,084 1,361,598 839,478 4,691,160 
2010 2,524,942 1,409,676 919,148 4,853,766 
2011 2,546,760 1,431,762 1,021,587 5,000,109 
2012 2,558,103 1,442,588 1,076,238 5,076,929 

Source: Malaysia Palm Oil Board  

Table 3: Percentage increase in oil palm planted area, 2010-2012 

Year Peninsular 
Malaysia 

Sabah Sarawak Total 

2009-2010 1.40% (34,858 ha) 3.53% (48,078 ha) 9.49% (79,670 ha) 3.47% (162,606 ha) 
2010-2011 0.86% (21,818 ha) 1.57% (22,086 ha) 11.14%  (102,439 ha) 3.01% (146,343 ha) 
2011-2012 0.44% (11,343 ha) 0.76% (10,826 ha) 5.35% (54,651 ha) 1.54% (76,820 ha) 
* 71% of increase in total planted area between 2011 and 2012 occurred in Sarawak; 70% between 

2010-2011; and 49% between 2009-2010. 
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Table 4: Oil palm planted area by categories, 2011-2012 

Category Dec 2011 (ha) Dec 2012 (ha) Change (ha) 
Private 3,037,468 3,126,990 89,522 
FELDA 703,027 706,069 3,042 
Independent 
Smallholders 697,826 691,688 -6,138 
State Agencies 319,786 306,187 -13,599 
FELCRA 162,259 167,361 5,102 
RISDA 79,734 78,634 -1,100 
Total 5,000,100 5,076,929 76,829 
    

As the largest increase in the national oil 

palm planted area was due to expansion by 

the private sector (see Table 4, data only 

available for 2011 and 2012), it may be 

conjectured that most of the 89,522 ha 

increase in private plantations occurred in 

Sarawak, which registered an increase of 

54,651 ha between 2011 and 2012. 

Covering 119,352 ha, this contributes 53% 

of the total targeted by the government. 

Large-scale commercial timber 

plantations 

Aside from oil palm plantations, for which 

scarcity of available agricultural land is a 

major limitation for expansion, the 

Malaysian government is aggressively 

pursuing the development of large-scale 

commercial forest plantations. The 

Ministry of Plantation Industries and 

Commodities was given the mandate to 

pursue this in 2005 in order to overcome 

the shortage of timber supply from native 

forests by encouraging the participation of 

State government agencies, government-

linked companies (GLCs) and the private 

sector in the development of commercial 

plantations through the provision of soft 

loans. 

A “special purpose vehicle” known as 

Forest Plantation Development was set up 

by the Malaysian Timber Industry Board 

in February 2006 to promote, support and 

manage the funding facilities from the 

government for this purpose. The Ministry 

intends to develop a total of 375,000 ha of 

forest plantations at an annual planting rate 

of 25,000 ha per year for 15 years, 

focusing mainly on rubberwood (i.e. latex 

timber clone) and Acacia mangium.
64

 

Section 6 below tells of how the Kelantan 

government have allocated vast amounts 

of forested lands to LTC plantations.   

6. Problems with land acquisition 

Sabah and Sarawak: oil palm expansion 

Agricultural expansion has replaced 

forestry as the main activity in the 

economies of both Sabah and Sarawak. Oil 

palm has been touted as the main means of 

bringing development to impoverished 

rural communities and to fuel economic 

development through exports. Yet much of 

the land now being targeted for oil palm 

development is encumbered by Native 

Customary Rights (NCR).  

Various devices have been developed to 

convert these lands to commercial 

production. These include national and 

State joint venture schemes and business 

models involving smallholders and 

landowners. In some joint ventures 

schemes, participants are merely collective 

landowners with no direct role in 

managing operations; a company manages 

the land as a typical large plantation. 

There are also a range of programmes to 

support smallholdings that are driven by 

landowners themselves: some are 

government assisted, some are semi-

assisted and others are wholly independent 

or involve private partnerships with 

business entities. Smallholder 

landholdings range in size from 15 acres of 
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land in Sabah to up to 40 ha in Sarawak. 

These different models are evaluated in 

Majid Cooke, Toh & Vaz 2011.
65

    

The expansion of oil palm plantation 

agriculture in Sabah and Sarawak is driven 

by the States’ master narrative on 

agricultural modernity and the States’ legal 

devices support this. In the political 

economy of oil palm production, 

indigenous smallholders and landowners 

are important to agricultural expansion 

because most of their lands are assumed to 

be “idle” (left fallow or reserved under 

customary laws), indicating that these are 

available for conversion to plantation 

agriculture. The mechanisms for this are 

found in provisions of the Sarawak Land 

Code of 1958 and the Sabah Land 

Ordinance of 1930.  

In the perspective of these States, 

traditional smallholder production with its 

emphasis on subsistence production, crop 

diversity and reliance on socio-cultural 

relationships is seen as “backward” and 

inferior because of alleged low 

productivity, and apparently aligns poorly 

with the aspirations of a modern 

Malaysia.
66

 The narrative also speaks of 

freeing up these “idle” lands to provide 

opportunities for impoverished indigenous 

communities to access capital and markets 

to improve their lives.
67

  

Sarawak: land development and native 

customary land 

Several major types of collaborations 

between local native communities and 

State statutory bodies and/or private sector 

oil palm companies have been introduced 

in Sarawak. The significant model is the 

Konsep Baru joint venture scheme, or New 

Concept NCR land development project 

under the Sarawak Ministry of Land 

Development, first introduced in 1995 as 

joint-venture projects involving NCR 

landowners, private sector plantation 

companies and the State-owned statutory 

body, Land Custody and Development 

Authority (LCDA or PELITA). Upon 

entering into an agreement to become a 

shareholder of a joint-venture company, 

the NCR landowners stop being in control 

of their landholding for the duration of the 

project (60 years), as they sign a trust deed 

which places a government agency as a 

Trustee for the participating landholder, 

resulting in the latter not having any 

functions or control in the joint venture.   

Apart from these ventures, which assure 

NCR holders that their land may be 

returned to them after 60 years (upon 

application), a new initiative was started in 

2010 by the Federal and Sarawak State 

governments to carry out en-bloc surveys 

of NCR land under Section 6 of the 

Sarawak Land Code, which is a communal 

grant called Native Communal Reserve 

land (also “NCR”) in Sarawak, where the 

State still has decision making authority 

over. Proponents say that the main 

objective of these surveys is “to allow for 

the commercial development of the land so 

that it can benefit the rural people in line 

with the objectives of the New Economic 

Model”.
68

 The Federal government has 

been funding these perimeter surveys – 

RM20 million was allocated for this after 

the 2011 Sarawak State elections, RM60 

million during the elections
69

, and RM30 

million more has just been announced after 

the 13
th

 general elections for the 2013 

budget.
70

  

The area that is applicable for survey and 

gazettement is based on the Sarawak Land 

Code, which limits “NCR” to those areas 

designated as such prior to 1958, and 

pertains to temuda or cultivated land only. 

The Sarawak State government does not 

recognise pemakai menoa (communal 

lands or territorial domains) or pulau 

galau (reserved forests within their 

territorial domain) as “NCR land”.
71

 This 

is a point of contention with the courts’ 

common law decisions based on the 

Rumah Nor and Madeli Salleh cases, i.e., 

that Native Customary Rights land 
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includes both temuda and pulau galau 

areas.
72

 
73

 The opposition party in Sarawak 

is pushing for titling of native customary 

land under Section 18 of the Land Code 

gives the native claimants title and 

ownership to their NCR land. 

In this sense, the incumbent Sarawak 

government, through its legal 

interpretation of what is acceptable as 

native customary rights, limits rights to 

land for the State’s indigenous peoples to 

that which is under current occupation and 

cultivation, negating the wider traditional 

and cultural systems of indigenous land 

ownership and management, and reserving 

these forested lands to be developed by the 

State.  

Sabah: Land development on native lands 

In Sabah, oil palm already occupies 90% 

of land planted with industrial crops,
74

 and 

any future expansion will either use up the 

remaining 10% of areas under other crops, 

or take place on lands not under industrial 

crops, such as those claimed by indigenous 

communities under customary rights and 

which are still largely used for subsistence 

agriculture. Much of the land claimed 

under customary rights is not yet titled. 

Similar to Sarawak, there are multiple 

ventures in Sabah involving the Sabah 

Land Development Board (SLDB) with 

other companies and indigenous 

communities. As in Sarawak, State laws 

have been amended to make it easier for 

the State to access native customary land 

(that is untitled) for agricultural projects.
75

    

Under the Sabah Land Ordinance of 1930 

(SLO), there are various sections that 

allow for securing land for natives. The 

SLO was conceived to ensure that native 

communities would not be disenfranchised 

as other ethnic groups began to assert their 

interests in agriculture. Section 15 of the 

SLO recognises individual and household 

rights to Native Titles (NT) and collective 

rights for shared access through 

Communal Titles (CT) (section 76) and 

native reserves (section 78). These sections 

were attempts at codifying some aspects of 

customary law, formalised and used from 

the period of British influence in Sabah 

under the North Borneo Company for the 

establishment of commercial agricultural 

development.
76

  

The land titling process as provided by the 

SLO is complex and can take many 

years.
77

 Much fallow land and secondary 

forest remains untitled, and there is a 

longstanding problem of overlapping land 

claims that are mostly unresolved. 

Moreover, for as long as lands claimed 

under customary rights (largely secondary 

forests) remain untitled, they are 

unacknowledged
78

 and officially 

categorised as “State land”.  

As these lands are uncultivated, they are 

considered to be “idle” or unproductive. 

This combination of factors leads to a 

situation whereby every year, the Lands 

and Survey Department  of Sabah 

reportedly receives 30,000 land 

applications, out of which only 12,000 are 

processed.
79

 By 2009, there was a reported 

backlog of 285,000 cases.
80

 

As long as customary lands are 

acknowledged, State development projects 

in the name of poverty alleviation can take 

priority over customary rights. Being 

untitled also makes these lands hugely 

vulnerable to encroachment by individuals 

or companies when the State land 

administration favours economic benefits 

over traditional claims. 
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Box 3: A note on industry – community agricultural ventures in Sabah and Sarawak 

 

Kelantan: conversion of forests to 

plantations 

Starved of Federal funds since the 1990s 

when the opposition won the State, the 

imbalance in Federal funding allocation 

compared to other Malaysian States saw 

Kelantan’s timber production rise 

spectacularly in the 1990s, and following 

that, degazettement of forest reserves for 

agricultural purposes, led by Federal and 

State agencies.
81

 The onslaught has 

continued since.  

A considerable area of the State’s 

remaining PRF has been earmarked and is 

being converted to rubber plantations, 

leading to critical environmental and 

humanitarian crises. The conversion of the 

PRF involves clearing natural forest to be 

replaced by Latex Timber Clones (LTC), 

with approval given by the relevant 

authorities of the State. The Malaysian 

Timber Certification System’s public 

summary, dated May 2011, reports that 

SIRIM, the national certification body, 

certified the Kelantan FMU in February 

2011. According to the auditors, numerous 

“stakeholders” had pointed out that 

plantations of such a large scale would 

contravene the MTCC MC&I2002 

Criterion 6.10.  

Criterion 6.10 clearly states that forest 

conversion to plantations or non-forest 

land uses shall not occur except in 

circumstances where conversion: 

a) Entails a very limited portion of the 

forest management unit; 

b) Does not occur on high 

conservation value forest areas; and 

c) Will enable clear, substantial, 

additional, secure, long-term 

conservation benefit across the forest 

management unit. 

These objections were sidestepped by the 

State Forestry Department with a 

clarification that the contentious 199,352 

ha LTC area would be excluded from the 

total PRF of 623,749 ha, or 32% of the 

total PRF. The auditor was therefore 

requested to limit the scope of the 

certification audit to the remaining 

424,497 ha.
82

 In May 2012, the FMU 

passed a surveillance audit based on the 

forest management plan presented.
83

  

An Aidenvironment analysis
84

 shows that 

the conversion of forest to LTC plantations 

has been going on for many years in 

Kelantan’s PRF. Forestry statistics from 

the Peninsular Malaysia Forestry 

Department show that between 2005 and 

2008, the planted forest area increased 

from 71,238 ha to 108,512 ha (equivalent 

to 9,300 ha annually). Meanwhile, the 

figures obtained from EIA reports show 

that 11,497 ha of LTC plantations were 

Majid Cooke et al 2011 found that oil palm plantations have proven to be a force for 
improvement in some rural areas, as exemplified by the cases of independent smallholders who 
are benefiting from the rapid growth of oil palm plantations and mills in their midst. However, 
the benefits of State-sponsored partnership models remain questionable due to the lack of 
accountability and transparency mechanisms within these models. The case studies of oil palm 
business models in Sabah and Sarawak featured in Majid Cooke et al 2011 have shown that more 
care needs to be invested into managing land use change for the benefit of affected 
communities. In particular, it is essential to improve the quality of consultation and participatory 
planning with local communities for any type of venture. It was found that many communities 
that signed up to joint venture schemes did so because they felt that they had no other choice – 
the oil palm schemes were considered the only way they would gain secure tenure to customary 
lands, and to attract the kind of investment for infrastructure and services not available in rural 
areas. 
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approved in 2008, and 16,027 ha proposed 

in 2009, all within the PRF.  

The study also reported that between 2007 

and 2010, the Federal Department of 

Environment had approved at least 38 oil 

palm and LTC projects in Kelantan forest 

reserves covering a total of 60,000 ha in 23 

different forest reserves. Finally, a review 

of Gazette Notifications over the same 

period shows that none of the LTC areas 

had been proposed for degazettement, 

hence they continue to be officially 

classified as PRF.
85

 

As much as 31,071 ha of LTC is under the 

Kelantan government’s poverty alleviation 

programme Ladang Rakyat (Peoples’ 

Farm). The Attorney-General’s 2012 

report criticised the state’s poverty 

alleviation project as being unsatisfactory, 

noting the grievances of the Temiar whose 

ancestral lands have been affected. The 

Ladang Rakyat is aimed at granting 

monthly dividends of RM200 to Temiar 

participants, from the “profits earned by 

leasing lands to private companies for 

plantations,” according to one report.
86

 

The Temiar protested in May 2011 for the 

first time, demanding that the PAS State 

government return their ancestral land to 

them.
87

 

Despite these demonstrations, there has 

been little indication that the State intends 

to address the concerns of these 

communities.
88

 When asked to comment 

on the Temiar’s concerns, a State 

executive committee member reportedly 

dismissed the claims of Orang Asli to their 

native territory. He went on to express his 

conviction that the Orang Asli needed to 

adapt to changing times and stop relying 

on the forests: 

“It's better for them to take a chance, 

join the development. Their kids need 

education and a better life.”
89

  

The entrenched prejudice held against 

Orang Asli culture, lifestyles and 

aspirations and ignorance of their rights to 

land and resources is shown clearly here, 

despite these having been affirmed by the 

courts and reflected in the Federal 

Constitution. 

In sum 

In the examples from Sabah, Sarawak and 

Kelantan above, land development 

programmes persist in spite of planning 

guidelines set by the Federal government 

because of the system of federalism 

enshrined in the Malaysian Constitution, 

which makes the management of land and 

forests a State matter. This is proving to be 

a weak basis for wise land use, 

conservation and upholding human rights. 

This situation also persists partly because 

of a passive general population, 

government-controlled media, a muzzled 

civil society, and the Federal government’s 

lack of will to enforce resource 

management and environmental laws at 

the State level. These include the National 

Physical Plan, which sustains the Central 

Forest Spine of Peninsular Malaysia, and 

the forestry guidelines that state that no 

logging should take place at elevations 

above 1,000 metres.
90

 Both important 

planning guidelines are treated as mere 

suggestions and are not enforced in 

practice.  

7. Human rights framework in Malaysia 

Malaysia, although a member of the UN 

Human Rights Council, has an appalling 

record in the number of core human rights 

convention signed, ranking 187 of the 193 

member States in this regard. Malaysia has 

only signed three international human 

rights conventions: the Convention on the 

Elimination of All Forms of 

Discrimination against Women (CEDAW) 

and the Convention on the Rights of the 

Child (CRC), which were ratified in 1995 

although both still have important 

reservations; and the Convention on the 
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Rights of Persons with Disabilities, which 

was signed and ratified in 2010.  

Six more have yet to be signed: the 

International Convention on the 

Elimination of all Forms of Racial 

Discrimination (ICERD); the International 

Covenant on Civil and Political Rights 

(ICCPR); the International Covenant on 

Economic, Social and Cultural Rights 

(ICESCR); and the UN Conventions 

against Torture; Migrant Workers’ Rights; 

and On Enforced Disappearance. In 

addition, Malaysia has yet to sign or ratify 

the 1951 UN Convention on Refugees.  

Since 2010 there have been several 

announcements from the government 

about initiating the ratification of human 

rights treaties as well as the drafting of a 

National Human Rights Action Plan, but 

none were forthcoming at the time of 

writing. 

Malaysia signed the United Nations 

Convention on Biological Diversity (CBD) 

in June 1992, which contains Articles that 

elaborate the rights and interests of 

indigenous peoples and acknowledge the 

importance of traditional knowledge to 

conservation and sustainable resource use. 

In addition, Malaysia voted to support the 

adoption of the UN Declaration of Rights 

of the Indigenous Peoples (UNDRIP) in 

September 2007 as a member of the 

Human Rights Council.  

Through its adoption by the General 

Assembly of the UN, UNDRIP is now 

widely considered as part of customary 

international law. As a nation State that 

endorsed the declaration, Malaysia is 

expected to incorporate these principles 

into national laws.
91

 Unfortunately there 

has thus far not been any announcement or 

commitment by the government to do so.  

Malaysia also signed the ASEAN Human 

Rights Declaration on 18
th

 November 2012, 

which states that every person is entitled to 

certain rights regardless of race, gender, 

age, language, religion and political 

opinions, among others. The Declaration 

represents a significant first step forward 

in fostering a human rights culture within 

the region of Southeast Asia.  

In addition to these international and 

regional human rights instruments, a 

number of important judgments pertaining 

to native customary rights have emerged 

from common law. This refers to case law 

developed by judges through the 

precedential decisions of courts of the 

Commonwealth, rather than through 

legislative statutes. In Malaysia as a whole, 

precedents include landmark decisions that 

have reaffirmed the recognition of native 

rights that arise out of native laws and 

customs.
92

 Appendix 1 highlights these 

legal developments and the important role 

they can play in enforcing the human 

rights obligations of Malaysia in relation 

to its indigenous peoples. 

Expansion of agribusiness: a challenge to 

indigenous governance 

As mentioned in an earlier section, 

although State and Federal laws 

acknowledge the existence of indigenous 

customary laws, the poor translation of this 

into secure tenure has significantly 

affected indigenous communities’ rights in 

terms of defending their customary 

domains from appropriation by States to 

be handed out as concession areas for 

plantation companies and/or State 

development agencies.  

In several cases, provisions in the law for 

land acquisition have been used to impose 

resettlement on indigenous communities in 

order to make way for large infrastructure 

projects such as dams, highways, pipelines 

and even airports. Scant compensation (if 

any) is offered for the loss of livelihoods 

and disruption to their lives.
93

 In cases 

where compensation is offered, what 

seems like a windfall can be whittled away 

in a short time and the communities now 

dislocated from their resource catchment 
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face an uncertain future.
94

 For 

communities whose identities are 

inextricably linked to cultural landscapes, 

being removed from their lands has 

profound long-term impacts and in cases, 

precipitated the disintegration of their 

society.
95

 

Throughout Malaysia, indigenous 

communities have turned to the courts to 

seek recourse in land conflicts. Typically, 

cases are brought to the courts as a last 

resort after all other alternatives have been 

exhausted, which typically include reports 

to the police and local government, 

appeals to local representatives, and the 

media, and even the setting up of peaceful 

blockades to prevent access to forested 

lands by bulldozers and other heavy 

machinery, or to existing plantations on 

lands claimed by natives.  

The majority of cases involve the 

acquisition of, or entry into, customary 

lands by corporations and government 

entities, almost always without the 

knowledge or consent of native 

communities. In one of the disputes 

between NCR landowners and oil palm 

companies in Sarawak that is pending in 

the High Court, one of the claimants was 

brutally assaulted by plantation security 

personnel in March 2013. The villagers 

had in 2012 lodged a suit against United 

Teamtrade, a local Sarawak company 

linked to Sarawak’s ruling political party, 

for encroaching upon their native 

customary land.
96

 There are currently over 

200 cases of this nature in Sarawak, a 

similar number in Sabah and a sizeable 

number in Peninsular Malaysia.  

Many of these cases have been pursued 

thanks to the sustained commitment and 

persistence of pro bono lawyers and social 

justice NGOs. Court processes can drag on 

for years and even after a successful 

judgment, results can be overturned in the 

extended appeals process. For these 

reasons, it is common for plaintiffs to 

abandon the process mid-way. They are 

intimidated by the unfamiliarity of the 

court process and the sustained drain on 

resources from repeated court appearances. 

Many cases outlive their plaintiffs, a tragic 

case of justice delayed being justice denied.  

Court cases impose a heavy burden on the 

judiciary to uphold the spirit and letter of 

the law in cases, which are most frequently 

against the government and its agents. 

Despite many disappointing outcomes, 

there have been a handful of significant 

judgments in case law that today form the 

strongest basis for reinforcing rights to 

customary land in Malaysia.  

For Peninsular Malaysia, the key cases 

shared here (see Appendix 1) demonstrate 

how Orang Asli communities and their 

supporters have drawn on international 

legal frameworks to assert their rights to 

land based on their history of continuous 

occupation. The cases involve the 

recognition of native title and usufruct 

rights as recognised in Adong Kuwau & 

Ors v. Kerajaan Negeri Johor & Anor 

(1997) and Sagong Tasi & Ors v. 

Kerajaan Negeri Selangor & Ors (2002).
97

  

As explained by Colin Nicholas of the 

Centre of Orang Asli Concerns (COAC), 

the practice of most State governments has 

been to use the 1954 Aboriginal People’s 

Act as the legal basis for compensating the 

Orang Asli only for their crops and 

dwellings whenever their lands are 

confiscated from them:  

“The 1954 Act has also been used 

to argue that the Orang Asli do not 

hold proprietary interest in their 

land, and that the state governments 

exercise wide powers as to the 

disposal and compensation of these 

lands. The Orang Asli, as such, are 

only tenants-at-will, living on state 

land at the state’s largesse”.
98

 

In December 2012, another important legal 

decision saw the Orang Asli of Tasik Bera 
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in Pahang successfully defend their claim 

over an area of 2,000 ha that had been 

encroached upon by a FELCRA 

agricultural development scheme. The 

judge ruled that the Semelai community 

had pre-existing rights to the territory 

which made the development illegal. He 

ordered that the land be returned to its 

rightful claimants and further instructed 

the State government to ensure that the 

customary lands of the Semelai be gazetted 

within the same year.
99

 

Human right obligations of agribusinesses 

Despite Malaysia’s obligations under the 

CBD, UNDRIP and common law on 

native land rights, none of these had been 

incorporated within relevant local laws.
100

 

Hence, the government agencies tasked 

with awarding concessions for large-scale 

agricultural development and the private 

sector actors awarded these concessions in 

general are not adhering to the human 

rights elements within these instruments to 

protect indigenous peoples’ rights to land 

and resources. 

As land and forests are within each 

individual State’s jurisdiction, States are 

able to convert State forests for large-scale 

agricultural development without any due 

consultation, regardless of whether the 

land is under native customary claim or 

not. Land acquisition acts, such as that in 

Sabah, have also been amended to make it 

easy for corporations to acquire land for 

reasons other than “public purposes”, such 

as agricultural development in the context 

of poverty alleviation. 

Apart from the States’ (not including 

Selangor) not pursuing any obligations 

with regards to compliance with human 

rights, the advent of voluntary 

international “sustainability” standards for 

timber and oil palm – the FSC and RSPO 

respectively – have opened up additional 

space for human rights issues to surface. 

There are currently 24 Malaysian oil palm 

growers who are members of the RSPO 

but only 12 of these have obtained 

certification, although not all of their units 

may have been certified. Boustead 

Plantations, for instance, only has one 

certified unit. The total production area in 

Malaysia certified is of 838,236 ha out of a 

global total of 1,813,927 ha. 

The production area currently certified in 

Malaysia represents just 17% of the 5 

million ha under oil palm in the country. 

Being bound to the RSPO certification 

system’s rules, companies with certified 

holdings must have time-bound plans to 

ensure that all their holdings will be 

certified, and currently uncertified 

holdings need to be free from conflicts 

(including legal, land and labour conflicts). 

Although 12 other Malaysian growers who 

are RSPO members have not had any of 

their units certified, under the RSPO Code 

of Conduct, “members will work towards 

implementation and certification of the 

P&C.” However, no time limit is specified 

to this end. Breaches to the code, by-laws 

and statutes “may lead to exclusion from 

the organization.”
101

  

So far, one company, IOI Corporation, has 

had its certification process (of all new 

certifications) suspended due to a 

longstanding conflict with NCR claimants 

in one of its subsidiaries in Sarawak, IOI 

Pelita Plantation in April 2011
102

, where 

the High Court had recognised the 

claimants’ right to land, but stopped short 

of prescribing steps to solve the 

impasse.
103

  In 2012, IOI’s suspension was 

reduced to a suspension of new 

certifications in Sarawak.
104

 Pending 

satisfactory progress by the currently 

ongoing mediation process facilitated by 

the RSPO’s Grievance Panel, IOI Pelita 

remains uncertifiable at the time of writing.   

Currently, the RSPO is the only 

sustainability standard for oil palm in 

Malaysia, although this may change as the 
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local industry is working on the 

development of a local standard, the 

Malaysian Sustainable Palm Oil (MSPO), 

which is very much like the Indonesian 

Sustainable Palm Oil (ISPO) standard. 

However, unlike the ISPO, whose standard 

is compulsory for all oil palm companies 

operating in Indonesia from mid-2014 

onwards, it is reported that the MSPO 

standard (the development of which is 

being driven by the Malaysian Palm Oil 

Board), which may be launched at the end 

of 2013, will remain voluntary.
105

  

Although FSC, FSC-based standards (i.e. 

MTCS) and the RSPO are being 

implemented in Malaysia, implementation 

still remains wanting on the ground. 

National Interpretations are based on 

appropriate local laws and international 

conventions signed and ratified by 

Malaysia. There are a number of issues 

with this. Firstly, that the interpretations 

deem local laws and standards as 

acceptable; secondly, the fact that 

Malaysia has a poor ratification record of 

international conventions, which negates 

the protections that these proffer.; and 

thirdly, that where conventions have been 

ratified, they have not been domesticated 

within local laws, which means that 

implementation of these are lacking and 

exists only on a case-by-case basis where 

plaintiffs have filed lawsuits against 

companies and/or government agencies. 

This was evidenced in interviews with a 

few companies that have been certified or 

are pursuing certification in Sabah (mainly 

forest plantations),
106

 which suggested that 

without the government or States’ 

willingness and involvement in ensuring 

that fundamental rights are upheld, the 

companies find it difficult to fully 

recognise native customary land rights of 

communities within their concession 

areas.
107

 Although these companies may 

have taken steps to survey and map 

customary boundaries in a participatory 

manner with affected villagers so as to 

identify and demarcate NCR lands, they 

are unable to excise these lands from their 

licensed area as only the State Land and 

Survey Department is authorised to do so.  

Although both Sabah and Sarawak 

governments have shown willingness to 

issue Communal Titles and Native 

Communal Reserves respectively for 

native claimed lands, as laid out in 

previous sections, the States in general are 

unlikely to recognise or enforce the full 

extent of NCR and hence land conflicts 

have become and remain a chronic issue in 

all three regions of Malaysia. 

Yet there are a few examples of small 

successes. For example in the Tinjar 

region of Sarawak, the Asian Plantation 

Limited (APL) bought over plantation land 

in 2010 that was subject to conflict with 

local longhouse communities who claimed 

the land. APL entered into a negotiated 

agreement with the affected communities – 

who were represented by their own lawyer 

– and developed a 40:60 oil palm JV with 

the community cooperative that was set up 

for this very purpose.
108

  

This is an example of a company that 

publicly professes to be socially 

responsible that has found a way to create 

a more inclusive model of agricultural 

development outside of State-sponsored 

schemes, and although currently few and 

far between, this evolution of alternative 

models with more equitable involvement 

of communities need to be watched and 

shared to learn their advantages and 

disadvantages for the various stakeholders 

involved. 

Since SUHAKAM (see Box 4) was 

established, indigenous peoples, 

communities and representative 

organisations have used the Commission 

as a channel for their complaints and 

memorandums. Over 2,000 complaints 

from indigenous communities have been 

brought to the Commission “alleging 

various forms of human rights violations 
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on the land rights of Indigenous Peoples in 

Peninsular Malaysia, Sabah and Sarawak.”
 

109
 

In response, in 2011 SUHAKAM 

embarked on its first National Inquiry, the 

National Inquiry into the Land Rights of 

Indigenous Peoples.
110

 The Inquiry 

commissioned case study research by 

independent researchers and local 

universities, and consultations and public 

hearings were held in the Peninsula, Sabah 

and Sarawak to gather evidence form 

indigenous communities, government 

departments and agencies, companies, 

NGOs and the general public. The final 

report which has been provided to the 

Federal government but which has not 

been made publicly available
111

 includes 

recommendations to improve the current 

status of land rights for indigenous 

communities. 

While it is remarkable that such an inquiry 

has gone ahead, and various government 

authorities and companies have cooperated 

in some aspects of the study, it remains 

uncertain how the recommendations will 

be received and taken up by the respective 

State governments and relevant 

departments. In this regard, political will 

and leadership from senior government 

officials and policy makers will be 

essential to implement the recommended 

reforms, however support for this remains 

uncertain, as a new cabinet has just been 

put into place after the thirteenth general 

elections in May 2013. 

In the face of States’ reluctance to 

recognise native land rights and the lack of 

any government initiative to domesticate 

international laws, it behooves civil society 

and affected communities themselves to 

force a debate on these issues. For example, 

in response to the ongoing anti-dam 

campaign in Sarawak
112

 that has 

highlighted a lack of consultation and 

respect for Free, Prior and Informed 

Consent in the State’s plan to build a series 

of twelve dams, a SUHAKAM 

commissioner had suggested that the 

campaigners try to obtain a court 

injunction against the project led by 

Box 4: The Malaysian National Human Rights 

Commission 

 

The Human Rights Commission of Malaysia 
(SUHAKAM) was set up by the Federal 
Government under the Human Rights 
Commission of Malaysia Act 1999 (Act 597), 
five years after the idea was mooted. The 
initiative to set up a national human rights 
institution began with Malaysia's 
participation in the United Nations 
Commission on Human Rights (UNCHR) in 
1993, where Malaysia was elected as a 
member of the Commission by the United 
Nations Economic and Social Council, and 
went on to serve for two more terms. This 
membership was an impetus for the 
Government to finally set up the national 
human rights institution. 
 
SUHAKAM is set up as an impartial rights-
based organisation that supports the 
promotion of indigenous social and 
economic systems based on the principles of 
UNDRIP, ILO Convention 169 and the 
Convention on Biological Diversity 
(SUHAKAM 2011). Although SUHAKAM is set 
up by the Parliament and receives funding to 
run its programmes from the government, it 
has limited powers. The Commission is 
mandated to report on human rights abuses 
in the country, yet it has no authority to 
penalise. The Commission publishes Annual 
Reports, which provides an overview of 
human rights issues, yet, since its inception 
in 2000 these issues have yet to be discussed 
in Parliament. In October 2012, the Minister 
in charge of law in the then Prime Minister’s 
Department (replying to a question during a 
Parliament sitting) stated that the 
Government would propose the setting up of 
a permanent committee to discuss 
SUHAKAM reports, although no other details 
were given. At the time of writing, such a 
committee has not been created. 
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Sarawak Energy Berhad (a public listed 

company 100% owned by the Sarawak 

government), using international human 

rights law (specifically UNDRIP, CRC 

and CEDAW) that Malaysia has endorsed 

and/or ratified as its basis.  

This strategy has to date not been widely 

used in Malaysia. One example where it 

has been used is where CEDAW was cited 

and upheld by a judge hearing a 

discrimination case, where the government 

was sued by a relief teacher who was 

dismissed for becoming pregnant.
113

 This 

was reported to be the “first time that a 

court has awarded damages over the 

breach of fundamental rights under the 

Federal constitution.”
114

 

8. Conclusion and recommendations 

By all intents and purposes, in the face of 

the decline of the traditional farming 

sector, the policies driving agriculture and 

commodities in Malaysia are mainly 

geared towards large-scale developments 

and sector modernisation as well as 

focused on downstream value-added 

growth within the country and overseas. 

Within the country, Malaysia has a dismal 

record in terms of human rights and 

agribusiness, especially with regards to the 

impact of large concessions of timber and 

oil palm plantations on indigenous 

peoples’ rights to land and livelihood. 

Unfortunately this is being replicated in 

the countries where Malaysian investors 

are operating. 

Despite persistent protests by indigenous 

communities, the governance of land – in 

terms of the awarding of concessions by 

the State governments to private sector 

entities or otherwise – is based on a 

dominant narrative of economic 

development whereby large-scale and 

commercial are conceived as the ideal 

models for agricultural development and 

poverty eradication. The new agricultural 

policies reflect this, although there is 

evidence from literature that might 

suggests otherwise.
115

   

Policies need to be evidenced-based; hence 

the question needs to be asked: are current 

approaches in agricultural development, 

and especially the oil palm sector 

adequately enabling rural people to 

improve incomes, escape poverty and 

participate effectively? An independent 

assessment of joint ventures and other 

agricultural approaches with the full 

cooperation of the companies and State 

agencies concerned may be one way of 

ascertaining whether these schemes 

represent the best ways to mobilise 

agricultural development on customary 

lands. Strategies to develop and monitor a 

wider range of performance indicators are 

also needed to restore confidence in 

existing programmes.  

The pressure is increasing from grassroots 

and community-based organisations who 

are asserting their claims to their 

customary areas and protesting against a 

type of development that is detrimental to 

their lands, livelihoods and traditions. In 

recent years, there have been much more 

visible and vocal demands from these 

groups, in part due to greater access to 

information, advisors and support 

networks, as well as access to online and 

social media to publicise conflicts and 

injustices. Such groups are also starting to 

organise politically, as evidenced by a 

number of rights-based activists and 

lawyers who became candidates in 

opposition parties in the recently 

concluded thirteenth general elections. 

Although most lost to the incumbent 

party’s candidates in crisis regions that 

matter politically (e.g. Sabah and 

Sarawak), this is nevertheless a positive 

step for the future.  

The need for fundamental changes in laws 

to protect human rights has also seen great 

support from social and legal advocacy 

NGOs, environmental NGOs and civil 

society. One such positive development, 
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for example, is the establishment of a new 

Malaysian NGO coalition in 2013 that is 

willing to engage with the oil palm 

industry and RSPO on such issues, and to 

dialogue with neighbouring countries also 

affected by the palm oil sector, such as 

Indonesia, in order to develop strategies of 

advocacy. It will be advantageous for 

similar engagements to occur with civil 

society and relevant organisations from 

countries where expansion of agribusiness 

is being targeted by Malaysian investors.  

In terms of recommendations, greater 

support needs to be provided to NGOs to 

increase their visibility, reach and 

influence as well as their effectiveness in 

various arenas of human rights and 

environmental advocacy, in Malaysia and 

abroad. Similarly, support for efforts to 

bring about political and legal reforms in 

national and State laws and administrative 

practices that incorporate SUHAKAM’s 

recommendations from its National 

Inquiry to recognise the land rights of 

indigenous peoples is essential.  

Furthermore, a credible time-bound 

national human rights action plan to sign 

and ratify the core human rights 

instruments that Malaysia is not yet party 

to is critical. These instruments need to be 

incorporated into domestic laws.  

Moreover, there needs to be a discussion 

on the “Federal vs State” responsibilities 

vis-à-vis land and resources and support 

for research on new mechanisms that will 

encourage and/or incentivise States to stop 

wholesale conversion of forests and 

customary lands to plantations and farms.  

In addition to the above, a critical review 

and assessment of the impacts of current 

agricultural policies and systems needs to 

be carried out, with the view to creating 

and supporting alternative models of 

agriculture that respect indigenous land 

rights and customs, and incorporate 

indigenous peoples’ economic and 

development needs on their own terms. 

States need to be lobbied to include 

practices such as freedom of information, 

compulsory participatory processes and 

independent impact assessments in the 

awarding of large-scale land concessions 

for development projects.  

Where reforms are delayed or non-

forthcoming, legal actions should be 

pursued and sustained, using international 

human right frameworks or fundamental 

rights under the Federal Constitution as a 

basis that can further build on existing case 

law precedents. Legal aid and other 

relevant assistance for individuals and 

communities to claim their rights via the 

courts still remain viable options, and 

should be supported by law associations, 

community-based organisations and 

funding agencies. 

The practices of “responsible” companies, 

where evidenced by openness, 

transparency and proven implementation 

of policies to respect human rights and 

engage with native communities on rights 

issues, need to be encouraged and 

supported. These actors constitute an 

important stakeholder group who may be 

able to play a leading role to nudge the 

agribusiness industry towards building 

better, more equitable models of 

agricultural development.  

They should be encouraged to work with 

civil society and other bodies to bring 

about change in how native land issues 

should be handled on the basis of moral 

and legal arguments, rather than only on 

the basis of economic imperatives. 

Alternative models of collaboration that 

fully respect native rights, even though the 

State does not currently support them, 

should be explored fully with all relevant 

stakeholders.  

Finally, further research and advocacy to 

make banks, financial institutions and 

investment houses more transparent, 

accountable, and aware of the potential 

human rights violations in agribusiness 

financing and investing is crucial. This is 
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particularly relevant for major local banks, 

as these are fully involved in financing 

agribusiness in Malaysia. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Appendix 1: Legal developments 

enforcing human rights protections in 

Malaysia 

Without the domestication of signed or 

ratified international conventions into local 

laws and regulations, the 

operationalisation of various 

“sustainability” standards such as the 

RSPO remains unconvincing, the Federal 

Constitution notwithstanding. Until such 

an exercise is held to review and reform 

laws (as one of the recommendations from 

SUHAKAM’s National Inquiry final 

report), it can be expected that affected 

claimants will continue to file legal cases 

against companies and governments, on 

the basis of several key judgments.  

Landmark cases in Peninsular Malaysia 

In the primary landmark case of Adong 

Kuwau & Ors v. Kerajaan Negeri Johor & 

Anor (1997), new judicial concepts were 

introduced, in particular, that of native title. 

The judge laid down his understanding of 

native title by drawing upon precedents in 

the United States, Canada and Australia 

(specifically the Calder and Mabo cases 

respectively), stating that “it is the right of 

the native to continue to live on their land 

as their forefathers had done”, a right 

“acquired in law” and not based on any 

document or title. This also meant that 

“future generations of the aboriginal 

people would be entitled to this right of 

their forefathers”. Specifically, he defined 

this “right over the land” to include: “the 

right to move freely about their land, 

without any form of disturbance or 

interference and also to live from the 

produce of the land itself, but not to the 

land itself in the modern sense that the 

aborigines can convey, lease out, rent out 

the land or any produce therein since they 

have been in continuous and unbroken 

occupation and/or enjoyment of the rights 

of the land from time immemorial.” 

The judge ruled that compensation had to 

be given not just for rubber and fruit trees, 
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but “for what is above the land over which 

the plaintiffs have a right”, that is 

compensation “for the loss of livelihood 

and hunting ground”. These, he established, 

were protected under Article 13 of the 

Federal Constitution (concerned with 

proprietary rights to land) and could not be 

excluded by the Act. Compensation was 

thus given for five types of deprivation: of 

heritage land, of freedom of inhabitation or 

movement, of produce of the forest, of 

future living for the plaintiffs and their 

immediate families, and of future living 

for their living descendants. Compensation 

was valued at MYR 26.5 million for 

53,273 acres of land. When this was 

reviewed in the Court of Appeal, the 

presiding judges upheld the decision, and 

reaffirmed that “deprivation of livelihood 

may amount to deprivation of life itself 

and that state action which produced such 

a consequence may be impugned on well-

established grounds”. This judgment was 

affirmed by the Federal Court.  

In December 2012, another important legal 

decision saw the Orang Asli of Tasik Bera 

in Pahang successfully defend their claim 

over an area of 2,000 ha that had been 

encroached upon by a government 

agricultural development scheme. The 

judge ruled that the Semelai community 

had pre-existing rights to the territory that 

made the development illegal. The court 

ordered that the land be returned to its 

rightful claimants and further instructed 

the State government to ensure that the 

customary lands of the Semelai be gazetted 

within the same year.
116

 

Landmark cases in the High Court of 

Sabah and Sarawak 

A landmark case in Sarawak, Nor anak 

Nyawai & Ors v. Borneo Pulp Plantation 

Sdn Bhd & Ors has challenged the 

limitations in the interpretation of native 

customary lands under the Sarawak Land 

Code (SLC) of 1958. The SLC limits the 

recognition of native customary lands or 

“native customary rights” (NCR) to a strict 

legal definition, as “land in which native 

customary rights, whether communal or 

otherwise, have lawfully been created prior 

to the 1
st
 day of January 1958 and still 

subsist as such”. NCR in this statutory 

sense is “created” when land is planted 

with at least 20 fruit trees per acre, or 

where land has been continuously 

occupied or built upon for three years.  

There are several other conditions to be 

met in addition to the above. However, 

these claims are only applicable if the 

NCR land was created prior to 1
st
 January 

1958. Effectively, no new NCR can be 

created after this cut-off date except with a 

permit from the Superintendent of the 

Lands and Surveys under section 10 of the 

SLC. 

The plaintiffs were residents of Rumah 

Luang and Rumah Nor, both Iban 

longhouses along the Sekabai River in 

Bintulu. The headman, Nor anak Nyawai, 

asserted that the companies had trespassed 

onto their ancestral lands. According to the 

plaintiffs, the Superintendent of Lands and 

Survey Department had issued a 

provisional lease that enabled Borneo Pulp 

Plantations Sdn Bhd and its sub-contractor 

Borneo Pulp & Paper Sdn Bhd to clear 

land for an industrial tree plantation as part 

of a concession of 300,000 ha. The 

plaintiffs said they had opened up this land 

and could prove that they had continuously 

occupied it for generations.  

In the 2001 ruling, the High Court of 

Sabah and Sarawak recognised that the 

community had native customary rights 

over their farmland, and also fallows, and 

reserves of old growth forest according to 

traditional resource management practices. 

The ruling essentially set a precedent by 

recognising temuda, pemakai menoa and 

pulau galau
117

 as forms of native 

customary rights over land, and not just in 

the strict sense of the SLC 1958. The 

judgment confirmed that common law 

respected the pre-existing rights of 
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indigenous groups under native law and 

custom.
118

 

In 2005, their victory was partially 

overturned in State Appeals Court due to 

“lack of evidence of occupation of the 

disputed area”. Confusingly, all their lands 

outside the disputed area were still 

considered by the court to be valid native 

customary rights lands. In 2008, the 

Federal court declined to hear the case. 

This means that questions of native 

customary land rights continue to be 

decided arbitrarily, on a case-by-case basis. 

Though many High Court decisions since 

2008 have chosen to uphold native land 

rights as defined in the Rumah Nor 2001 

decision, hundreds of indigenous 

communities across Sarawak and Sabah 

continue to suffer the same loss of land as 

in the Rumah Nor case, as common law on 

native law and customs remains in the 

realm of the courts, and have not been 

incorporated into the relevant State laws.  

However, the findings of Rumah Nor has 

been significant. In a recent June 2013 

case heard by the Court of Appeal by the 

Sarawak State government against the 

judgment where the judge had ruled in 

favour of plaintiffs that they were rightful 

owners of NCR land that was issued by the 

state government to the Kanowit Timber 

Company, including their pemakai menoa 

area
119

. The appeal against this decision by 

the State government was dismissed, 

affirming that pemakai menoa is part of 

NCR land. Despite this the State 

government has not recognised the 

pemakai menoa in the perimeter surveys to 

award Native Communal Reserve (also 

NCR) to longhouse communities. 

Judgments against “New Concept” of oil 

palm development on NCR land in 

Sarawak 

Apart from conflicts over native claimed 

land, another recent key case concerns the 

Sarawak State government’s New Concept 

oil palm development. Boustead Kanowit 

Pelita, a three-way Joint Venture between 

Native Customary Rights (NCR) 

landholders in Kanowit District, Pelita 

Holdings Sdn Bhd, a wholly-owned 

company of the Land Custody and 

Development Authority under the  (LCDA, 

or also known under its Malay acronym 

Pelita). LCDA is a State-owned statutory 

body, whose board of directors includes 

the Sarawak Chief Minister as Chairman 

and Deputy Chief Minister as Deputy 

Chairman. The third party to the JV is the 

investor and oil palm plantation company 

Boustead Plantations Berhad, based in 

Kuala Lumpur and a member of the 

Roundtable of Sustainable Palm Oil 

(RSPO). 

This is the first of the NCR Pelita JVs 

promoted by the Chief Minister in the 

1990s under the “New Concept” 

development initiative to develop oil palm 

plantations on NCR land. The JV 

agreement between Pelita Holdings with 

the-then Kuala Sidim Berhad (now 

Boustead Plantations) was signed on 6
th

 

May 1998. 

Land was developed for oil palm between 

1996 and1998, but the Principal Deed 

between NCR landholders and Pelita 

Holdings, which makes the latter Trustees 

for the landholders in any matters 

pertaining to the JV, was only signed in 

2002 (effectively giving the LCDA power 

of attorney over all matters dealing with 

their land and the JV development). 

However, verbal assurances to the 

community, including that the community 

would start receiving “dividends” from the 

project after a period of four years from 

project initiation were not fulfilled. In fact, 

the project has not been financially viable 

thus far. 

After adopting various strategies to voice 

their concerns (letters and memorandums, 

police reports and blockades on the 

ground), a group of villagers filed a writ of 

summons in 2009against Pelita Holdings, 
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the Land and Survey Department and the 

government of Sarawak for breach of trust. 

The plaintiffs claimed that the defendants 

were negligent in not ensuring that the 

investors developed their NCR land 

profitably as guaranteed; and that they 

were defrauded by misrepresentation that 

the joint venture would bring profit. This 

is the first case where a suit has been filed 

against a trustee in a joint venture project 

for breach of trust. 

In April 2012, the court judged in favour 

of the plaintiffs and found the Principal 

Deed and the JV agreement to be illegal 

thus null and void; and that Pelita 

Holdings and the State government of 

Sarawak had breached or were negligent or 

failed in their fiduciary duty to the 

plaintiffs. The court also ruled for the land 

to be returned to the NCR landholders. 

However, the case has not concluded as 

Boustead has appealed the decision, and a 

stay of execution has been granted. This is 

not the first of the NCR Pelita JVs to have 

been heard in court.  

In 2011, the Principal Deed of a JV 

between LCDA and Tetangga Arkab in the 

Tetangga Arkab Pelita Pantu for 7,000 ha 

of oil palm development was also called 

into question by the High Court. In the 

judgment, the judge said the principal deed 

and the JV agreement had deprived the 

plaintiffs of their native customary rights 

land which is a source of their livelihood 

and caused them to lose the rights to their 

property, which constituted violations of 

Articles 5 and 13 of the Federal 

Constitution. The written judgment was 

hugely critical of the premise of the 

Principal deed and the JV agreement:  

“Firstly, PHSB was to receive and 

collect the benefits of the 

development of the native customary 

rights land into an oil palm plantation, 

not the landowners; 

“Secondly, the commercial 

development of the native customary 

rights land into an oil palm plantation 

was to be carried out by a joint-

venture company formed by PHSB 

and TASB, a company exclusively 

chosen by PHSB under a joint-venture 

agreement in respect of which the 

landowners are not even a party to. 

“Thirdly, the native customary rights 

lands are immediately amalgamated 

and title is to be issued in the name of 

the ‘joint-venture’ company and the 

landowners would have no beneficial 

legal equitable or caveatable interest 

in the land to be issued with title. 

“And one can go on and on to 

illustrate how the terms of the 

principal deed have stripped the 

landowners of their rights in every 

conceivable way and reduced those 

rights into nothingness. 

“The fact that the landowners were 

not parties to the agreement between 

PHSB and TASB, under which it was 

agreed for the commercial 

development of the native customary 

rights land by Tetangga, meant that 

the landowners’ rights in and over the 

oil palm plantation was also 

definitively zero.”  

Judge Linton Albert, 2
nd

 March 2011, 

in Masa Anak Nangkai & Ors v. Land 

Custody and Development Authority 

& Ors (2011) 

The decision of the court on these cases 

has wide implications on other joint 

venture agreements between Pelita, 

companies and NCR landholders natives, 

as there are more than 20 JV companies 

with natives that may be affected by this 

ruling. 

Selangor Orang Asli Land Task Force  

Apart from the legal path through the 

courts, the State of Selangor also shows 

how the process of democracy which put 

rights-based activists (turned into 

opposition party candidates) into decision-

making posts in the government can also 
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direct State policies towards the protection 

of human rights. 

The Selangor State government changed 

hands from the incumbent Barisan 

Nasional (BN) coalition (also the ruling 

coalition of Malaysia) to the opposition 

coalition Pakatan Rakyat (PR) in the 12
th

 

general election in March 2008,
120

 which 

also saw three other States previously 

under BN administration in Peninsular 

Malaysia taken by the opposition. It was a 

landmark election, where for the first time 

since 1969 BN lost two-thirds of 

parliamentary majority needed to amend 

constitution. In 2008, the new Selangor 

government announced a 25-year logging 

moratorium in the State.  

In 2011, the State government successfully 

amended its laws to make public hearings 

compulsory before degazetting a forest 

reserve. Under the previous administration, 

forest reserves could be degazetted for 

development in private meetings without 

public scrutiny. 

Set up in 2009, the Orang Asli Task Force 

was established by the new Selangor State 

government to tackle indigenous land 

issues in the State. At its launch, the Chief 

Minister explained that the Task Force 

would “concentrate on gazetting of land 

belonging to the community and fair 

compensation payments to be made for 

land taken for development purpose”.  

A landmark decision was also made to 

withdraw an appeal (lodged during the BN 

administration) to the Federal Court over 

the long-standing Sagong Tasi case, which 

had been in the courts since 1996. This 

resulted in a settlement of RM 6.5 million 

finally being paid to Temuan natives for 

the acquisition of their land for the Kuala 

Lumpur International Airport.  

Selangor is the first State to set up a 

special mechanism to resolve indigenous 

land rights issues. Perak, under its short-

lived PR government also set up such a 

taskforce, but it was discontinued after the 

overthrow of the PR government in 2008. 

However, not all opposition-led States 

share similar policies, as evident in the 

case of Kelantan, where the incumbent 

administration led by PAS (Parti Se-Islam 

Malaysia, which is part of the opposition 

coalition) has been strongly criticised for 

the conversion of large areas of forest for 

rubber and oil palm plantations as well as 

vegetable farms.
121
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